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Economy 


Cost of Living 


INDEX, 1947-49= 100 


Index for December, 
The rise of 


NO CHANGE. The Consumer Price 
1957, stands at 121.6—no change from November. 
the last months was halted by lower prices for transportation, 
new and used automobiles, and wearing apparel. Two hundred 
and fifty thousand workers in the electrical equipment industry 
and 75,000 in the aircraft industry will receive a quarterly 
adjustment of one cent per hour because of escalator clauses 
in their contracts. Two hundred and twenty thousand over- 
the-road and local truckers will receive increases of three cents 
on the basis of their semiannual adjustment. 
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NO CHANGE. Average weekly earnings of factory workers 
are $82.92, but this is $1.13 below the average weekly earnings 
of factory workers in December, 1956. Average hourly earn- 
ings are $2.11, six cents above December, 1956. 

The average workweek in manufacturing dropped to 39.3 
hours in December, 1957. This is 1.3 hours shorter than the 
workweek of December, 1956. 

Since both hours of work and employment have declined 
and since output has been relatively stable, output per man 
hour has increased, according to the Joint Economic Committee. 


NO CHANGE. Outlays for both public and private non- 
residential construction remained at November levels. Total 
new construction for December (seasonally adjusted annual 
rate) amounts to $48.6 billion. Expenditures for private resi- 
dential construction is holding steady around $17 billion. 

Mr. Walter E. Hoadley, Jr., treasurer, Armstrong Cork 
Company, recently told the National Industrial Conference 
Board that “As far as total construction is concerned, 1958 
looks to be very close to 1957. Money will be somewhat 
easier in the mortgage field in 1958 than during the past year. 
I do not anticipate sharply lower interest rates, but more 
money will be available.” 
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DOWN. Unemployment increased slightly in December to 
3.4 million. This is about 5 per cent of the civilian labor force 
of 67.7 million. 

The National Industrial Conference Board expects that un- 
employment will average 3.6 million in the first six months 
of this year and perhaps decline slightly during the fall months 
of 1958. 
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Consumer DOWN. The increase in total consumer credit in November, 
“ 1957, was $260 million, which is about half the increase which 
Credit was reported in November, 1956. Total outstanding consumer 
credit in November was $43.5 billion of which $33.5 billion was 

installment credit 


Stock UP. Stock prices seem to have steadied the first few weeks 
‘ of 1958. The composite standing on the SEC index is 299 
Prices (1939 = 100). The Dow-Jones Index holds around 440, On 
January 16, the Federal Reserve Board reduced margin require- 
ments for stock purchases and for short sales from 70 per cent 
to 50 per cent. Yields on United States Government securities 
and on corporate and state and local government bonds con- 

tinue to decline from mid-December to mid-January. 
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industrial DOWN. The industrial production index of the federal reserve 
system stands at 136 for December, 1957 (1947-1949 = 100). 

Production This is 11 points below December a year ago. Sales of all 
United States manufacturing corporations declined in the third 
quarter of 1957 to $79.6 billion. 

The AFL-CIO says: “Gaps between capacity and output 
will continue to grow in the coming months with large addi- 
tions to productive capacity coming into operation unless sales 
improve substantially to sustain high and rising output.” 

Steel ingot output declined sharply further in December 
and early January, to a level about 40 per cent below a year 
earlier and moderately below the 1947-1949 average. Production 
of lumber and other construction materials also was curtailed 
further. Output of farm machinery and trucks was reduced in 
December, and activity in most other equipment lines continued 
to fall. Auto assemblies were down 10 per cent, and current 
production schedules for January indicate little change from 
December. Output of furniture and television sets, which had 
declined earlier, showed little change in December. 

Activity in the textile, apparel, and rubber industries de- 
clined somewhat further in December, while output of paper, 
chemical and refined petroleum products apparently held steady. 
Production of bituminous coal and metal ores was reduced, 
and output of crude petroleum rose slightly. 
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100 
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Personal DOWN. Total personal income for November amounted to 
Inco e $345.4 billion. Of this figure, $247.2 billion represented wage 
m and salary disbursements and other labor income. Net spend- 


able earnings dropped slightly during October and November. 
A worker with three dependents received an average of $74.91 
in November, after federal income and social security taxes. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


Removal of subcontractor’s employees from job because of 
nonmembership in union is unlawful.—Both a union and a gen- 
eral contractors’ association were found to have violated the 
Taft-Hartley Act because of their action in causing the removal 
of nonunion employees of a subcontractor. A contract existed 
between the association and the union which required the subcon- 
tractor’s employees to be members of a union. The union suc- 
ceeded in removing the nonmember employees off the job by 
means of a strike. A majority of the NLRB, composed of Mem- 
bers Rodgers, Bean and Jenkins, in overruling prior precedent 
stated that it was immaterial that no formal employer-employee 
relationship existed between the general contractors and the sub- 
contractor's employees. In the Board’s view it was sufficient that 
the general contractors had the power to effectuate the removal 
of the subcontractor’s workers. The work stoppage, which was 
called to pressure the general contractors to end the subcontract 
unless the subcontractor forced his employees to join the union, 
was in the Board's view an attempt to cause the subcontractor to 
discriminate against his employees. However, as to whether the 
agreement itself violated the act, another majority of the Board, 
composed of Members Bean, Leedom and Murdock, held that 
the agreement between the association and the union, calling for 
the general contractors’ doing business only with subcontractors 
whose employees agreed to become members of the union, did 
not violate the act.—Northern California Chapter, Associated Gen- 
eral Contractors of America, 5 CCH Lapor Law Reports (4th 
Ed.), § 55,068. 


State courts may entertain arbitration disputes. state 
court may take jurisdiction over a controversy as to the validity 
of an arbitration award even though the business affects inter- 
state commerce. According to the Kansas Supreme Court, Sec- 
tion 301 of the Taft-Hartley Act, which allows federal courts to 
hear suits based on contract violations, does not preclude a state 
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court from jurisdiction over an arbitration dispute. In the court's 
view, the use of the term “may” in Section 301 impliedly shows 
recognition of concurrent jurisdiction in the state courts. The 
court also stated that “State courts have consistently exercised 
concurrent jurisdiction with the federal courts in matters involv- 
ing enforcement of collective bargaining agreements.” In the 
present controversy, the dispute involves a claim that an arbitra- 
tion award concerning bonus payments during equipment break- 
downs was invalid because the arbitrators changed the contract. 
The court held that such a dispute was not covered at all by 
the Taft-Hartley Act and, as such, there was no question of 
pre-emption. On the merits of the legal issue, the employer lost 
his case, as the court held the arbitration award to be valid. 
However, the shrinking of the rights of state courts in labor dis- 
putes involving interstate commerce was arrested somewhat by 
this decision.—Coleman Company v. United Auto Workers, 33 LaBor 
Cases § 71,137. 


Employees may revoke checkoff authorizations where union 
contract is extended indefinitely. —Checkoft authorizations, signed 
by employees under an original contract, which provided that 
they shall be revocable only within specified periods, may be 
revoked at will where there is an indefinite extension of the con- 
tract with the union. The checkoff agreement in conformity with 
the Taft-Hartley Act required written authorizations from the 
employees. These authorizations were irrevocable until a year 
had elapsed or until the contract had expired, whichever occurred 
first. Revocation was allowed if written notice, of not more than 
75 nor less than 60 days prior to the expiration of the contract, 
was given. In this case, as the date for the expiration of the 
contract drew near, the union and the employer entered into an 
agreement to extend the provisions of the old contract until a 
new contract could be agreed upon. At that time a number of 
employees revoked their checkoff authorizations and other em- 
ployees followed suit immediately after the new contract was 
entered into. The Tennessee Court of Appeals held that the . 
employer had a right to discontinue checkoff payments to the 
union with respect to the employees who had revoked their 
authorizations during the interim period, but not with respect to 
those who had revoked after the new contract was executed. 
According to the court, employees must have a right to revoke 
at the expiration of the contract, although the Taft-Hartley Act 
does not prohibit automatic renewal of checkoft authorizations. 
The employees had no method of determining the proper time for 
giving notice of revocation after the expiration date because the 
extension of the original contract was for an indefinite time. As 
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such, the employees had a right to revoke at will any time prior 
to the execution of the new contract. Once the expiration date 
again became definite via the adoption of a new contract, author- 
izations could be revoked only within the specified periods by 
notice.—Murtha v. Pet Dairy Products Company, 33: Lapor Cases 
71,132. 


Union cannot engage in harassing tactics during contract 
negotiations.—\\ here a union, representing the district agents of 
an insurance company, engaged in certain harassing tactics in 
order to force the company to adhere to the union’s demands 
while negotiating a contract, it was guilty of an unlawful refusal 
to bargain under the Taft-Hartley Act. When the union was 
negotiating the contract with the company, the union became dis- 
satisfied with the progress of the negotiations and adopted a 
program which was aimed at compelling the employer to yield to 
the union’s demands. This program involved the agents’ refusal 
to write new business, reporting late for work, having “sit-in 
mornings” instead of visting actual and prospective policyholders, 
refusing to work after 4:30 p. m., picketing, demonstrations, dis- 
tributing leaflets to policyholders and others, securing policy- 
holders’ signatures on petitions on the union's behalf, refusing to 
attend special business conferences at the company’s request and 
countering the company’s “May Policyholders Month” with a 
noncooperative campaign of their own. According to the NLRB, 
such actions by the union did not constitute good-faith bargain- 


ing, which requires “sincere purpose” and “cooperation.” While 
the union argued that its actions were tantamount to a strike, 
the Board ruled that the union was engaged in “concerted slow- 
downs” which were quite different from a strike. The Board 
ruled that such activities are not protected by the Taft-Hartley 
Act and are in fact unlawful.—J/nsurance Agents’ International! 
Union, 5 CCH Lapor Law Reports (4th Ed.), £ 55,061. 


NLRB changes policy to allow unlawful contract to be 
voided in election case.—\V here an unlawful union shop contract 
is negotiated by the employee’s representatives, the employees 
may remove the unlawful contract by means of the Taft-Hartley 
speedy-election procedure. In the past, the NLRB required such 
action to be brought under the time-consuming unfair practice 
procedure. Contract provisions, in the present case, providing 
that employees could be fired if they were tardy in paying union 
assessments, were held to be unlawful. According to the Board, 
the Taft-Hartley Act limits firing delinquencies to dues and 
initiation feés. Formeriy, the unfair practice procedure was the 
only recourse against such a contract, as the Board was of the 
opinion that a strict reading of the act sanctioned elections to end 


. 
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union shop agreements only if the contract met all the statutory 
requirements, Because of the length of time necessary to process 
an unfair practice case, the Board is now of the opinion that 
Congress did not intend a strict construction of the act. In the 
Board's view, a strict interpretation of the act results in subject- 
ing employees to restraint for a longer time, destroying the 
employees’ right to cancel the contract if the contract terminated 
during that period, and favoring unions which disregard the statu- 
tory requirements over unions which followed them.—Andor 
Company, Inc., 5 CCH Lasor Law Reports (4th Ed.), {| 55,062. 


Roving-situs picketing prohibited by NLRB and court.— 
A National Labor Relations Board order prohibiting a union 
from picketing a primary employer's truck while it was present 
at the premises of secondary employers was enforced by a fed- 
eral appellate court. While the picketing conformed to the 
standards established by the Board for determining the legality 
of roving-situs picketing, the court stated that those standards 
are applicable only if the primary employer has no fixed place of 
business or if his employees regularly work elsewhere and are 
seldom present at his fixed place of business. In the present 
case, all but one of the employees regularly worked at a fixed 
place of business and that one was a truck driver who reported 
frequently to that place. As such, the court found the NLRB’s 
standards inapplicable to the present case. The court stated: 
“Causing other employers, or thei- einployees, to cease doing 
business with the primary employer does not have to be the sole 
objective of picketing on a secondary employer's premises to 
make the activity illegal. It is enough if that eventuality is an 
objective of the activity.””. In these circumstances, the court felt 
that picketing at the primary employer's place of business would 
adequately publicize a labor dispute to his employees. Therefore, 
it could be inferred that picketing of the truck at the premises 
of other employers was, at least in part, for the unlawful purpose 
of inducing a secondary boycott.—NLRB v. United Steelworkers, 
Local 5246, 33 Lapor Cases § 71,119. 


Supreme Court Action zation that charges dues, to obtain a per- 

The High Court recently ruled that an 
ordinance of the City of Baxley, Georgia, 
which required union organizers to obtain 
permits before soliciting union members, 
was unconstitutional. A union organizer’s 


conviction under the ordinance was set aside 


mit from 
council could grant or deny a permit to 
solicit at will. The Court agreed with the 
union organizer’s contention that the ordi- 
nance Was unconstitutional on its face since 
the right of freedom of speech is made 
contingent upon the mayor and city council. 


by the Supreme Court in Staub v. City of 
Baxley, 33 Lasor Cases § 71,200. The ordi- 
nance required one who solicits citizens of 
the city to join a union or any other organi- 
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According to the Court: “It is settled by 
a long line of recent decisions of this Court 
that an ordinance which, like this one, makes 

(Continued on page 149) 
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jurisdictional disputes. 


Interunion and Intraunion 


By HENRY MAYER 


Mr. Mayer sets forth the five formal plans of the AFL-CIO to resolve 
Authority of the NLRB in this area is also 


: Vol. 9, No. 2 


Relations 


examined. Of import is a discussion on whether an international union 
can be held responsible for unlawful acts of its locals or members, 


URISDICTIONAL disputes among labor 

unions have been regarded as among 
the toughest nuts to crack in the long-range 
effort to bring peace and harmony into 
organized labor. Their impact on our 
economy and on the stability of collective 
bargaining agreements have been great 
enough to warrant the intervention of Con- 
gress, many state legislatures, the courts, 
the National Labor Relations Board, Sen- 
ate investigating committees and, most re- 
cently, the newly merged AFL-CIO. 

Five formal plans have been evolved by 
AFL-CIO in its efforts to bring about the 
resolution of jurisdictional disputes. They 
are the following: (1) Building and Construc- 
tion Trade Department Agreement (AFL), 


(2) AFL Internal Disputes Agreement, 
(3) CIO Agreement Governing Organiza- 
tional Disputes, (4) AFL-CIO No-Raid 


Pact and (5) Work Disputes Procedures 
Governing the Building Trades Construction 
Department and the Industrial Union De- 
partment of the AFL-CIO. 

plans will be discussed in that 
Before doing so, however, attention 


These 
order. 


Interunion and Intraunion Relations 


the schism doctrine and succession to another union's certification. 


should be directed to the fact that a recent 
NLRB decision may reflect a determination 
on the part of NLRB to override the AFL- 
CIO plans (Munsingwear, Inc., Daily Labor 
Report No. 155, page A-2). 


Disregarding union pleas to cooperate 
with AFL-CIO’s own constitutional law 
for dealing with raiding unions, the Labor 
Board certified Local 34 of the Operating 
Engineers as bargaining agent for eight 
power-plant employees of Munsingwear, Inc. 
at Minneapolis. The AFL-CIO Executive 
Council labeled as a raid, and contrary to 
the AFL-CIO constitution, Local 34’s ac- 
tion in petitioning the NLRB for certifica- 
tion authority to represent Munsingwear 
power-plant workers. The Textile Workers 
Union of America held the general bar- 
gaining rights at Munsingwear for 20 years, 


including the power plant. The Textile 
Workers was on the ballot with Local 34 
and got no votes. When it was time for 


the NLRB to handle the case, it found the 
Operating Engineers and TWUA request- 
ing withdrawal of the certification petition. 
The Textile Workers argued that the Board 
should cooperate with the labor movement 
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The author is an attorney, New York City. This 
article is based on a lecture which he delivered 
before the Practising Law Institute last summer. 


in resolving jurisdictional conflicts and fol- 
low the determination of AFL-CIO’s execu- 
tive council. The Board, however, elected 
to apply the statute, having had a com- 
munication from six of the eight power- 
plant workers urging that the request of 
their union to withdraw be denied. 


This decision is not surprising, since it 
is only in Section 10(k) of the Taft-Hartiey 
Law that the Board is commanded to give 
heed to the voluntary efforts of rival unions 
to settle jurisdictional disputes. Accord- 
ingly, much of the jurisdictional rivalry that 
would otherwise have undoubtedly become 
the subject of unfair labor practice proceed- 
ings has been relegated by force of Sec- 
tion 10(k) to private adjustments, as in the 
case of the machinery set up by the build- 
ing trades and construction department of 
the AFL. However, with respect to juris- 
dictional rivalries which impinge upon the 
basic right of representation for the pur- 
poses of collective bargaining under Sec- 
tion 9(b) and (c) of the act, the Board will 
not abdicate its statutory authority to re- 
solve such questions so long as there exist 
employees who insist upon being afforded 
the right of self-determination. Neverthe- 
less, it is safe to say that it is the unusual 
case where the employees involved defy the 
wishes of the withdrawing labor organization 
and that normally the AFL-CIO inhibitions 
against raiding will keep the representation 
dispute, as distinguished from the work- 
assignment dispute, away from the Board. 
It may be well, therefore, to outline briefly 
the five formal AFL-CIO plans. 


Building and Construction 
Trade Department Agreement (AFL) 


A tripartite national board for settlement 
of jurisdictional disputes was created about 


eight years ago, and has worked well. The 
Building and Construction Trade Depart- 
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ment Agreement (AFL) may be outlined 
as follows: 

(1) Precedent governs wherever possible. 

(2) If there is no precedent, the board 
may rely on established custom or practice 
in the trade. 

(3) No stoppages or picketing are per- 
mitted. 

(4) Contractors are parties to the agree- 
ment. 

(5) If any union fails to comply with a 
directive, the board withholds future deci- 
sions favoring that union—continuing, how- 
ever, to render unfavorable decisions where 
indicated. 

(6) Though stoppages have by no means 
been eliminated, great progress has been 
made. 


AFL Internal Disputes Agreement 


The AFL internal Disputes Agreement 
is also known as the “AFL voluntary agree- 
ment” and it is, briefly, as follows: 

(1) Work-assignment disputes, as well as 
those arising from raiding and right to 
organize unorganized workers, are included 
within the purview of the agreement. 

(2) Each signatory union is prohibited 
from seeking to obtain bargaining rights 
already exercised by another union or to 
take membership of another union regard- 
less of certification. 

(3) Mediation and then ad hoc arbitration 
is provided for. George Meany, president 
of AFL-CIO, designates the arbitrators if 
the parties cannot agree from a panel chosen 
and approved by AFL’s executive council. 

(4) The criteria or standards to be ob- 
served by the arbitrators are laid down as 
follows: charter or certification of affilia- 
tion; jurisdictional decisions made by prior 
conventions of AFL and its executive coun- 
cil; jurisdiction customarily exercised; agree- 
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ments made by parties in the past; and 
prior decisions of arbitrators and tribunals. 

This agreement was approved in 1954. 
Sixty-eight affiliates of AFL became par- 
ties to it. Although only six have 
arisen so far, at the same time it did result 
in a decline of raiding cases before the 


NLRB. 


cases 


ClO Agreement Governing 
Organizational Disputes 


The CIO Agreement Governing Organ- 
izational Disputes may be briefly outlined 
as follows: 

(1) It provides against attempts to organ- 
ize plants where other CIO unions have 
been recognized or certified. 

(2) Concerning organizational disputes, 
there is only a general direction “to respect 
the rights of the appropriate unit to con- 
duct such organizing campaign.” 

(3) Regional representatives of the two 
unions first try to resolve the dispute; then, 
if necessary, get the help of the CIO di- 
rector of organization. 

(4) The dispute goes to the impartial 
umpire (permanent) as the final step. 

(5) The umpire must give “due consider- 
ation to all relevant facts and circumstances.” 

There were 96 cases in the four-year 
period covered by the agreement, of which 
26 were decided by the umpire. Organiza- 
tional disputes were virtually eliminated in 
the CIO by the mediation and arbitration 
process. 


AFL-CIO No-Raid Pact 


On December 16, 1953, prior to merger, 
AFL and CIO entered into a no-raiding 
agreement. It called attention to the futility 
and waste inherent in raiding. It cited the 
following illuminating figures: 

“There were 1245 R cases before the 
NLRB in 1951-1952 involving 366,740 em- 
The petitioning union won in only 
17% of the cases affecting 62,000 employees. 
Of these, AFL won in cases involving about 
35,000 and CIO about 27,000. The net 
change in raids involving 366,740 employees 
was 8,000, or only about 2% of the total 
number of employees involved.” 


plovees. 


Accordingly, the two organizations agreed 
that neither they nor their affiliates would 
raid the other where there had been em- 
ployer recognition, contract for one year 
or more, or where there had been NLRB 
certification. They further agreed to medi- 
ate such disputes and, if mediation failed, 
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to go to arbitration before an impartial 
umpire. Ninety-four immediately 
became parties to the agreement—65 AFL 
and 29 CIO. Later, 21 additional AFL and 
five CIO unions signed up. 


unions 


By incorporation into the AFL-CIO con- 
stitution, after the merger, the no-raid pact 
was preserved and extended for two years, 
to expire in December, 1957. This was also 
true of the separate AFL and CIO no-raid 
pacts among their own respective affiliates, 
hereinbefore mentioned. There are now 85 
AFL signatories and 33 CIO. 


For affiliated unions which are not signa- 
tories to any of the three agreements, the 
AFL-CIO constitution provides a separate 
procedure. It calls for conciliation by Mr. 
Meany and, failing that, action by the execu- 
tive council and, if that fails, action by 
the convention. 

The impartial umpire (David L. Cole) 
has limited jurisdiction. He can only decide 
whether the no-raid pact was violated. He 
is without discretion to evaluate custom, juris- 
dictional areas allotted by charters, the interests 
of employees, the good name of the federation, 
or just claims and interests of the parties— 
to borrow a few of the standards set forth 
in the separate AFL and CIO jurisdictional 
agreements covering situations affecting only 
affiliates within each of the organizations in 
disputes among themselves. The impartial 
umpire can only decide the black-and-white 
situation where the raided union was recog- 
nized by the employer or had a contract 
for one year or where it had been certified 
by the NLRB or some other government 
agent. 

The AFL-CIO constitution is replete with 
schizophrenic expressions in this regard: 

“Both craft and industrial unions are 
appropriate, equal and necessary as methods 
of union organization. 


“The integrity of each affiliate of the 
AFL-CIO shall be preserved.” 
These expressions have given rise to 


serious controversies between the building 
trades and construction department and the 
industrial union department of the AFL- 
CIO. 


The controversial question of who shall 
organize the unorganized still 
When two affiliates seek, as 
organize an unorganized or 


remains. 
rivals, to 
independent 


group, the organizing department of AFL- 
CIO will give assistance to neither group, 
although there already has been one notable 
exception in the textile field. 
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Work Disputes Procedures— 
Building Trades Construction 
Department and Industrial 
Union Department, AFL-CIO 


Work Disputes Procedures Governing the 
Building Trades Construction Department 
and the Industrial Union Department of the 
AFL-CIO are known as the “Meany Plan” 
for disposing of jurisdictional disputes over 
work that bring into frequent conflict craft 
unions engaged by contractors in the con- 
struction industry and industrial unions 
representing in-plant production and main- 
tenance workers. 


After repeated efforts to negotiate a plan 
of settlement between these powerful and 
contending groups within AFL-CIO, Presi- 
dent Meany sent out to craft and industrial 
unions a proposal made by a ten-member 
committee of AFL-CIO’s executive council. 
Under it, the following allocation is suggested: 


(1) New construction will go to the 
groups in the building trades and construc- 
tion department. 


(2) Production and running maintenance 
will go to the industrial unions. 


(3) Alteration, repair and relocation will 
remain open. 


The outlined procedure is as follows: 


(1) Each department (building trades and 
industrial) selects three representatives, who 
will be placed on the AFL-CIO staff. They 
will be divided into teams of two—one from 
each group—and will be on a full-time basis. 


(2) If on-the-spot handling by the team 
of two does not work, the dispute goes to 
a three-man committee composed of the 
presidents of each department (Grey and 
Reuther) and a third selected by Meany. 


(3) If the dispute is still not settled, the 
case goes to the executive council com- 
mittee, consisting of the heads of the build- 
ing trades unions and the industrial unions. 

The building trades unions balked at 
arbitration, so there is no provision for an 
impartial umpire. 

Meany says “past practice on a plant, 
area or industry basis” should govern in 
cases coming within the “gray” areas— 
alteration, repair and relocation. 

The building trades department is now 
insisting upon a redefinition of the “gray” 
area, narrowing it by eliminating alterations, 
major repairs and relocation of facilities. 


In addition to the five formal agreements, 
there are also voluntary actions taken by 
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subfederations, such as metal trades de- 
partment, maritime employees department 
and railway employees department. 


Ten states have laws dealing with juris- 
dictional strikes. They have been limited 
in their use and are probably invalid be- 
cause of superior federal law. which—the 
United States Supreme Court has said— 
pre-empts the field (Guss v. Utah Labor Re- 
lations Board, 32 Cases 70,563; Meat 
Cutters, Local 427 v. Fairlawn Meats, Inc., 
32 Laspor Cases ¥ 70,564; San Diego Building 
Trades Council v. Garmon, 32 LaBor Cases 
{ 70,565). 

Under the Railway Labor Act, through 
the National Railroad Adjustment Board, 
the scope rules of the various collective 
bargaining agreements are enforced. This 
means that work assignment disputes are 
being adjudicated under the Railway Labor 
Act by a legal, government body. 


According to William F. Schnitzler, sec- 
retary-treasurer of the AFL-CIO, as of 
May, 1957, 122 cases had been processed 
under the no-raid agreement in a three-year 
period. Of the 122, 29 had gone to Impartial 
Umpire David L. Cole; six were withdrawn, 
20 were decided and three are pending. 
The other 93 were settled by negotiations. 
Mr. Schnitzler is quoted, as follows, in 
relation to the no-raid pact: “Highly satis- 
factory.” “No raid agreement very effec- 
tive.” “Highly pleased with prompt compliance 
with agreement and decisions.” ‘“We have 
accomplished as much as we had hoped.” 


But the no-raid pact only applies to 
raids on unions for members and organizing 
rights where the complaining union has 
been recognized or had a bargaining con- 
tract for one year or has been certified by 
the NLRB. It is also important to note 
there are 35 holdouts out of 138 affiliates. 


In addition to the attempts by AFL-CIO 
to cope with jurisdictional disputes by this 
plethora of agreements, a body of case law 
has been developing regarding the responsi- 
bility of international unions for unlawful 
acts of the local or its members and the 
general effect of interunion and intraunion 
relations. These cases will now be con- 
sidered. 


May International Union Be Held 
Responsible for Unlawful Acts 
of Local or Its Members? 


Basis of liability—application in picket- 
line violence.—Taft-Hartley amendments in- 
cluded a significant change in the definition 
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of “agent,” intended to broaden the liability 
of an international union for the acts of its 
local union. The change appears both in 
Title 1 of the act, dealing with unfair labor 
practices, and in Title 3, dealing with suits 
by and against labor organizations. Section 
2(13) of Title 1 states: 


“In determining whether any person is 
acting as an ‘agent’ of another person so as 
to make such other person responsible for 
his acts, the question of whether the specific 
acts performed were actually authorized or 
subsequently ratified shall not be con- 
trolling.” 


Section 301(e) of Title 3 repeats sub- 
stantially the same definition. In essence, 
the restricted Norris-LaGuardia definition 
of “agent” which limited the liability of the 
principal to specifically authorized or rati- 
fied conduct of the agent was abandoned 
in Taft-Hartley; in its place, the traditional 
common law concept was reasserted. 

Explication of this return to the common 
law in juridical concepts affecting labor 
relations appears in the leading case of 
Sunset Line & Twine Company, 79 NLRB 
1487 (1948), where the Board found that 
both the International Longshoremen’s and 
Warehousemen’s Union and its Local 6 had 
engaged in unfair labor practices in viola- 
tion of Section 8(b)(1)(A) of the act. The 
unlawful conduct in question consisted of 
picket-line violence and threats of violence. 
Officers of the local union and a regional 


director of the international union were 
in charge of the strike and _ picket-line 
activities. For the first time under the 


amended act, the Board was confronted 
with the question of whether or not the 
conduct of the officers of the local union 
could properly be imputed to either or both 
the local and the international union. The 
3oard had also to consider whether striking 
employees as such could by their conduct 
implicate the labor organizations. The rules 
laid down in this case have since been uni- 
formly applied in subsequent cases and 
are, therefore; worth noting in detail: 


(1) Labor organizations are to be treated 
as legal entities like corporations which 
act and can act only through their duly 
appointed agents. 

(2) A member of a labor union is not 
per se an agent of the union and, therefore, 
unless the individual member acquires the 
attributes of an agent, his conduct ordi- 
narily will not bind the labor organization. 


(3) The burden of proof is on the party 
asserting an agency relationship, both as 
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to the existence of the relationship and as 
to the nature and extent of the agent’s 
authority. The General Counsel of the 
Board has the burden of proving that the 
alleged unlawful acts were committed by 
agents of the labor organizations acting 
in their representative capacity. 

(4) The principal’s consent to the agency 
relationship, technically called “authoriza- 
tion” or “ratification,” may be manifested 
by conduct as well as by words. 


(5).A principal may be responsible for 
the act of his agent within the scope of the 
agent’s general authority even though the 
principal has not specifically authorized or, 
indeed, may have specifically forbidden the 
act in question. It is enough if the principal 
actually empowered the agent to represent 
him in the general area within which the 
agent acted. 


Senator Taft stated in the debates on the 
amendments that the purpose of Section 
2(13) was to restore the common law rule 
and avoid the construction which the Su- 
preme Court gave to Section 6 of the 
Norris-LaGuardia Act in United Brotherhood 
of Carpenters S., 12 Lapor Cases 
{ 51,241, 330 U. S. 395. As stated by Senator 
Taft, quoted in the Sunset Line & Twine 
Company opinion: 

“It is true that this definition was written 
to avoid the construction which the Su- 
preme Court placed upon Section 6 
of the Norris LaGuardia Act which exempts 
organizations from liability for illegal acts 
committed in labor disputes unless proof 
of actual instigation, participation, or ratifi- 
cation can be shown. The construction the 
Supreme Court placed on this special ex- 
emption was so broad that Mr. Justice 
Frankfurter, speaking for the dissenting 
minority, pointed out that all unions need 
do in the future to escape liability for the 
illegal action of their officers is simply to 
pass a standing resolution disclaiming such 
responsibility. The conferees agreed that 
the ordinary law of agency should apply 
to employer and union representatives.” 
(93 Congressional Record 7001, June 12, 
1947.) 


In finding that Local 6 was responsible 
for the episodes of violence and threatened 
violence, the Board pointed to the following 
facts indicative of the role of Ira Vail, 
business agent of Local 6: 

(1) As business agent, Vail had Local 6 
under his supervision; in the absence of 
any evidence to rebut the inference, the 
title “business agent” alone supports the 
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finding that Vail possessed the powers of 
a general agent to conduct the local’s busi- 
ness in the geographical area in question. 


(2) That business consisted, necessarily, 
of collective bargaining and concerted activi- 
ties of the membership in furtherance of 
the local’s objectives in collective bargain- 
ing. The strike against the company was, 
therefore, the local’s business. 


(3) All Vail’s actions and conduct re- 
flected in the record indicate that he was the 
officer of Local 6 who assumed immediate 
charge of the strike, strike meetings, and 
picket-line recruitment and activities. 


(4) Vail’s authority encompassed the di- 
rection of local activities such as peaceful 
picketing. Vail’s authority also encom- 
passed wrongful acts such as picket-line 
incidents performed in furtherance of the 
purposes of the strike “and substantial!y 
within the area of this labor dispute in 
space and time,” though the record did 
not show that Local 6 specifically author- 
ized or ratified Vail’s assault on individual 
employees attempting to cross the picket 
line. But the absence of such proof is im- 
material so long as there is evidence that 
Vail was on that occasion “acting within 
the scope of his general authority to direct 
this strike and picketing.” 


The above recital is not exhaustive of the 
findings made by the Board in support of 
its ultimate conclusion that Local 6 had 
violated the act because of the agency 
relationship between that labor organiza- 
tion and the business agent. However, they 
suffice to illustrate the main point that a 
union officer vested with general authority 
to further the objectives of collective bar- 
gaining will bind the labor organization 
which he represents as to all subsequent 
acts in furtherance of those objectives 
whether or not the labor organization 
specifically authorizes or ratifies such un- 
lawful conduct. 


The Board then directed its attention to 
the question of whether or not the interna- 
tional union was responsible for the various 
acts of restraint and coercion imputed to 
the local. In holding that the international 
was responsible, the Board relied on the 
following facts concerning the international’s 
role in the events involved in the case: 

(1) In the answer to the complaint, the 
international joined with the local in alleg- 
ing affirmatively that it had conducted the 
strike and picketing in the course of which 
the statutory rights of nonstriking employ- 
ees were infringed. 
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(2) Both the international and the local 
averred that their strike and picketing ac- 
tivities were conducted for the purpose of 
protecting the interests of their members 
and compelling the company to bargain with 
both labor organizations. 


(3) The international did not assert, in 
its answer or elsewhere in the proceeding, 
that its interest in the strike was any less 
direct and immediate than that of its local. 


(4) The international knew of, and rati- 
fied, the most aggravated single incident of 
violence which occurred during the course 
of the strike. The ratification consisted of 
an article published in the international’s 
official newspaper approving the incident in 
question. 


(5) A regional director of the interna- 
tional was assigned to “guide” Vail in the 
conduct of the picketing. The regional di- 
rector made no effort to stop the violence 
on the occasions when it occurred in his 
presence. 


On the basis of the foregoing, the Board 
concluded that the international was “the 
co-sponsor with its Local of this strike and 
picketing” and that the officers of the local 
union, in directing the picketing activities, 
were at all times acting on behalf of the 
international as well as the local. The 
Board made the point specifically that the 
mere fact of affiliation, without more, would 
not suffice to prove the international’s re- 
sponsibility in this case. It is the role of 
the international as cosponsor of the strike, 
in the course of which the lawless acts were 
committed, that provides the fatal difference 
in outcome. 


The Board characterizes its holding im- 
puting liability to the international as posited 
upon a “relationship between the two or- 
ganizations necessarily created whereby 
each organization became responsible for 
the acts of the other—that is, of the other's 
duly assigned agents—in the furtherance of 
their common venture.” In effect, the Board 
is saying that the international and local 
are joint tortfeasors because of the ad- 
mitted cosponsorship of the strike and pick- 
eting, and the attendant unlaw‘ul acts. 
Perhaps a more accurate nomenclature 
would be that of tortious conspiracy. This 
idea of cosponsorship in a joint venture 
entailing responsibility for subsequent un- 
lawful acts is invoked in subsequent Board 
decisions, apparently for the reason that it 
provides a firmer basis for finding an inter- 
national union liable for the unlawful con- 
duct of a local union than would a strict 
agency theory. (It would be well for parent 
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labor organizations to avoid answers in 
pleadings which may later be construed 
as admissions, thereby strengthening what 
might otherwise be a weak record against 
the parent labor organization.) 


Application.—Assessment of the liability 
of the international union for the conduct of 
a local union frequently arises in the con- 
text of unlawful union security contract 
clauses. Under Section 8(b)(2) of the act 
it is unfair labor practice for a labor or- 
ganization to cause or attempt to cause an 
employer to discriminate against an em- 
ployee with regard to hire or tenure of 
employment because of membership or non- 
membership in a labor organization. Build- 
ing-trade unions and contracting employers 
are often found by the Board to have vio- 


lated the act in circumstances where an 
individual who has been denied a union 
card applies for employment on a con- 


struction job and is rejected because of his 
lack of union clearance. Where the inter- 
national union or the Building and Con- 
struction Trades Council is signatory to a 
collective bargaining agreement containing 
an unlawful union-security clause and im- 
plements such closed shop arrangement by 
making such arrangement a uniform policy 
in the area, the Board holds the parent body 
responsible as a joint participant, together 
with the local union. 

Thus, in Paul W. Speer, Inc., 98 NLRB 
212, a hod-carriers local affiliated with the 
Angeles Building and Construction 
Trades Council was held to have violated 
Section 8(b)(2) and (1)(A) of the act, on 
the complaint of an individual who was 
not hired on a construction job because the 
local union had denied clearance. In treat- 
ing the council as equally culpable, the 
Board pointed to the following factors: 

(1) The council executed the collective 
bargaining agreement containing the unlaw- 
ful union-security clause on behalf of the 
local union. 


Los 


(2) The council co-ordinated the activi- 
ties of its constituent locals and established 
uniform terms and conditions of employ- 
ment; when the council executed the illegal 
contract, it contemplated that its affiliates 
would give effect to the illegal union-se- 
curity provision. 

(3) Since the council cosponsored the 
illegal agreement and practices together 
with its affiliates, the council was responsi- 
ble as a joint participant in a common 
enterprise together with the local union. 
The conduct of the local union is imputed 
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to the council and the conduct of the 
council is imputed to the local. 


On the other hand, the mere affiliation 
of a local union with a building and con- 
struction trades council does not render 
the council responsible for the unlawful 
acts of the local. In Jones-Hettelsaier Con- 
struction Company, 112 NLRB 1482, the 
Board found the local union responsible for 
the discriminatory discharge of an_ indi- 
vidual complainant, but 
council. The local, through its agent—the 
steward—caused the complainant’s discharge 
because he was working without a work 
order or job referral from the local. How- 
ever, there was nothing in the record to 
show that the steward was also an agent 
of the council nor was there any evidence 
that the council authorized or ratified the 
steward’s Hence, the Board dis- 
missed the to the council 


exonerated the 


action. 
complaint as 


Secondary boycott—application.—W here 
an officer of the local union is also under 
the supervision of a district council, the 
district council will be held liable for the 
unlawful acts of the local union committed 
by the local union’s officer. Here the simple 
agency relationship is applied. Thus, in 
Bay Counties District Council of Carpenters 
& Joiners, 117 NLRB, No. 140, the Board 
found that the district council, as well as a 
local union, had conducted an unlawful 
secondary boycott. The district council was 
governed by delegates elected by the locals 
and regulated by a constitution which em- 
powered the council to control the strikes 
of its members, approve trade demands, ap- 
point business agents, and approve and 
supervise the business agents appointed by 
the locals. Since the council possessed con- 
stitutional control over the strikes of its 
locals, the Board ruled that the council 
was under an obligation to terminate, or 
at least secondary 
Moreover, since the strike was induced by a 


disavow, the boycott. 
business agent over whom the council had 
supervisory powers, it was liable as prin- 
cipal for the acts of its agent. 

A labor organization may not be impli- 
cated by the conduct of an individual member 
where such conduct has neither been gen- 
erally authorized nor subsequently ratified 
by the labor organization. For example, in 
Jay-K Independent Lumber Corporation, 108 
NLRB 1323, a Teamsters’ local conducted 
a picket line at the premises of an employer 
with whom it had a primary dispute. A 
member of the Teamsters undertook to fol- 
low the primary employer’s truck to the 
secondary employer's location, where the 
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individual in question persuaded the em- 
ployees of the secondary employer to refuse 
to handle the primary employer’s product. 
The Board held that the Teamsters’ local 
was not responsible for the acts of its 
member since there was no evidence that 
when the individual left the primary picket 
line he was acting pursuant to any express 
or implied authority vested in him by the 
local. Furthermore, the Board refused to 
draw an adverse inference from the failure 
of the local to disavow the conduct of the 
individual member since there was no show- 
ing that the local was aware of or. had 
opportunity to disavow such conduct. 


Summary.— Under the broad definition of 
“agent,” it is no longer necessary to show 
that the conduct in question was specifically 
authorized or ratified by the principal. It 
is sufficient if authorization therefor may 
be spelled out from a general authority on 
the part of the agent, arising expressly or 
impliedly, to engage in all activities neces- 
sarily inherent in the accomplishment of 
the organizational and collective bargaining 
purposes of a labor organization. Liability 
of the international union is posited upon 
either or both of two theories: 


(1) The international is committed by 
the acts of officers of the local union, which 
bind the international because the officers 
are constitutionally or in practice acting on 
behalf of the international as well or (2) 
the international is cosponsor with the 
local in a joint venture to accomplish com- 
mon objectives, which objectives encompass 
the performance of unlawful, as well as 
lawful, conduct as means to a common end. 
The international is then regarded as the 
agent of the local, and the local as agent 
of the international. 

However, mere affiliation of a local union 
to an international does not establish agency 
or cosponsor relationship, and unlawful ac- 
tivities of an individual member of a labor 
organization do not involve a labor organi- 
zation in the absence of authorization or 
ratification. 


Does Contract Impose Several 
or Joint Obligations? 


The answer to the query as to whether a 
contract imposes several or joint obligations 
depends, of course, upon the legal effect to 
be inferred from the manner in which the 
local union and the international union have 
undertaken responsibilities as parties to a 
collective bargaining agreement. Where the 
local union alone is signatory to the agree- 
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ment and the provisions thereof in no way 
obligate the international, the liability, of 
course, runs only to the single party—the 
local union. This is so even though the local 
union describes itself in terms of its affilia- 
tion with the parent body. ‘For example, 
Local Union No. 1, United Automobile 
Workers, as signatory to a collective bar- 
gaining contract, obligates only Local Union 
No. J. The additional language indicative 
of affiliation is merely descriptio personae. 
Frequently, however, both local and inter- 
national union execute a collective bargain- 
ing agreement either because certification is 
held jointly or the constitutional require- 
ments of the international union are such 
that the latter organization is required to 
become a party to the collective bargaining 
agreements of its subordinate bodies. The 
question then raises as to whether the obli- 
gation assumed by the contracting unions 
is joint or several. 


Public policy.—It is well to note at the 
outset that, in approaching this problem, 
the courts concern themselves with more 
than simple application of ordinary con- 
tract law. As the court pointed out in Boeing 
Airplane Company v. Aeronautical Industrial 
District Lodge No. 751, 18 Lapor CASES 
7 65,845, 91 F. Supp. 596, 606 (1950): 


A difference exists between the ordinary 
commercial contract and a labor relations 
agreement because of the public interest in 
the latter. There is a definite public in- 
terest in achieving and maintaining indus- 
trial peace and Congress has determined 
that collective bargaining and written agree- 
ments between labor and management are 
conducive to such peace. 


“The interpretation of labor relations agree- 
ments therefore should be made in the at- 
mosphere of the general public policy in 
favor of the validity of such agreements, 
and of the beneficial results which can flow 
from the honest and faithful performance of 
the undertakings agreed upon by labor and 
management.” 

The construction the court there gave the 
collective bargaining agreement, which was 
the subject of a breach-of-contract claim by 
the company against both international union 
and local union on the theory of joint obli- 
gation, illustrates the special considerations 
of public policy operative in the field of labor 
law productive of decisional results regarded 
as socially desirable though not within the 
strict common law framework. 


In the Boeing case, the damage suit was 
brought under Section 301 of the act. The 
court concluded that the liability was several 
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rather than joint and that the local union 
alone had breached the contract by calling 
a strike in violation of the no-strike clause. 
The contract in question was signed by both 
the local and the international, referred to 
together in the agreement as the “union.” 
But the court did not confine its analysis of 
the character of the liability to this factor 
alone. Instead, the court examined the in- 
tention of the parties as drawn from the en- 
tire agreement and from the circumstances 
of the parties and their relative positions at 
the time of the execution of the agreement, 
as well as their subsequent conduct. If the 
obligations of the local and the international 
were joint, as contended by the company, 
then the calling of the strike by the local 
was also the act of the international. On the 
other hand, if the obligations were several, 
then the act of the local in calling a strike 
would not in itself be the act of the inter- 
national or impose liability upon the inter- 
national, 


The court analyzed various provisions of 
the contract, such as vacations, seniority, 
leaves of absence, hours and wages. and 
found that these were the several obligations 
ot the local alone. The court noted that in 
various places in the contract the word 
“union” was used, but concluded that the 
legal effect was in reference only toc the 
local. This usage occurred in the clauses 
covering recognition, preference of employ- 
ment, grievances and nondiscrimination. 


3ut the true clue to the court’s thinking 
must be found in later sections of the opin- 
ion which hark back to the quotation cited 
above, stressing the difference between com- 
mercial contracts and labor agreements. 
The court pointed out that the local had 
been the sole collective bargaining agency 
in dealing with the company for many years, 
even before the execution of the original 
contract. The international, in the court’s 
view, stood in a secondary position backing 
up the local in an attempt to insure that the 
contract provisions were carried out. Com- 
ing to the critical no-strike clause, the con- 
tract noted that it provided for a ban against 
strikes “caused or sanctioned by the Union.” 
At this point, the court indulged in a rather 
ingenious argument when it reasoned as 
follows: 


“It is apparent that the word ‘caused’ was 
used advisedly, since it is a word of broader 
meaning than the word ‘called’. Certainly, 
the clause meant that Lodge 751 should not 
cause a strike, and it also meant that the 


International should not cause one. This 


obligation of the International was a several 
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one. No liability for the calling of the strike 
was incurred by the International because 
the evidence is without dispute that Lodge 
751 was the actor and plaintiff's theory is 
one of joint liability—liability of the Inter- 
national for the acts of Lodge 751. The 
amended complaint in paragraph VI alleges 
*. . . on April 22, 1948, a strike was 
caused and sanctioned by defendants and 
each of them : 

“The word ‘sanction’ clearly pertains to 
the International. In ordinary use it means 
‘to ratify, to confirm or approve’ or ‘any- 
thing done to enforce the will, law, or au- 
thority of another’. Lodge 751 could not 
‘sanction’ a strike which it had called.” 

There was more of this somewhat casu- 
istic reasoning before the court concluded: 


“Thus the contract itself calls for the 
interpretation that obligations of the de- 
fendants thereunder were several and not 
joint.” 


One would be than satisfied with 
this opinion had the court not appended its 
underlying philosophy of a public policy in 
favor of the construction that the obligation 
of the international is several and not joint. 


less 


“We reason it as follows: Beneficial social 
results can follow from the participation of 
parent organizations such as the Interna- 
tional in labor relations agreements entered 
into by local unions. The power and au- 
thority of the International may be sufficient 
to maintain the industrial (though 
admittedly such a result did not follow 
in this case). If labor relations agreements 
are construed so as to impose liability upon 
the parent organization for the acts of the 
local affiliate on the theory of joint liability 
and not based on its own then the 
Internationals will refuse to become a party 
to such agreements with the resultant loss 
to sound labor relations and the public 
welfare.” 


peace, 


acts, 


The tendency of the courts to construe 
collective bargaining contracts as imposing 
a several, rather than a joint, liability again 
appears in UE v. Oliver Corporation, 23 
Lapor CAses § 67,662, 205 F. (2d) 376 (CA- 
8, 1953). In that case, a damage suit for 
breach of contract was brought under Sec- 
tion 301, alleging breach of a _ no-strike 
clause. The court interpreted the collective 
bargaining agreement as providing for sev- 
eral, rather than joint, liability though the 
introductory paragraph of the agreement 
recited that it was executed by and between 
the company and the international union 
“on behalf of and in conjunction with” the 
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local union “hereinafter referred to as the 
Union.” However, the no-strike ¢lause bound 
the “Union” not to cause any strikes, ete. 
The court interpreted the contract and the 
word “Union” as used in the no-strike clause 
in particular as referring only to the local 
union. In arriving at its conclusion that the 
obligation was several rather than joint and 
that the local union had committed a ma- 
terial violation of the agreement, the court 
also found that the international, as a party 
to the agreement in conjunction with and 
on behalf of the local, was “at least bound 
not to cause, induce, or promote a breach 
of the Local Union’s obligations.” 
court further concluded that the activities 
of the representative of the international 
union in assisting and advising the local 
in furtherance of strike activities was within 
the scope of his agency on behalf of the 
international. Consequently, though local 
and international unions were not held to 
be jointly liable, each was found severally 
liable for separate conduct constituting sepa- 
rate and distinct breaches of the contract. 

It is readily ascertainable from the brief 
review adverted to above that there are no 
hard-and-fast rules with respect to joint or 
several obligations in the area of collective 
bargaining agreements. Instead, the courts 
will look to (1) the social policy involved in 
furthering collective bargaining and encourag- 
ing the international union to become a 
kind of internal policeman with regard to 
enforcing the obligations of its affiliated 
locals, thereby obviating the need for subse- 
quent litigation; (2) the various clauses of 
the contract, considered in their entirety, 
rather than the preamble or execution clauses 
alone; and (3) the circumstances surround- 
ing the negotiations of the contract and the 
subsequent conduct of the parties thereunder. 


May Certified Union Pass Unit 
and Contract to Another Union? 


The question of successorship by one union 
to another union’s certification and/or con- 
tract arises under varying circumstances. 
For example, Local Union No. 1 may be- 
come Local Union No. 2, Local Union No. 
1 may change its affiliation from one inter- 
national union to another or affiliate with a 
parent body where no affiliation previously 
existed, or the certified union may itself 
merge with another union to form a new 
organization. On occasion, the situation 
may be complicated by the fact that adher- 
ents of the predecessor labor organization 
may attempt to keep that organization in 
existence and assert a claim to recognition 
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and contract rights despite the existence of 
a duly formed rival labor organization. The 
latter circumstance is known as a “schism.” 

Turning our direction to the relatively 
uncomplicated situation of change of name 
or affiliation, both the Board and the courts 
have relied on the following rule by which 
to test the right of the successor labor 
organization to acquire the certification held 
by its predecessor: 

“The right of a successor union to assume 
the status of certified bargaining agent held 
by its predecessor depends on a factual 
issue—is the new union a continuation of 
the old union under a new name or affiliation 
or is it a substantially different organization?” 
(Carpinteria Lemon Association v. NLRB, 31 
Lapor Cases { 70,361, 240 F. (2d) 554 
(CA-9, 1956). 

In the foregoing case, the certification 
was held by United Fresh Fruit and Vege- 
table Growers, Industrial Union Local 78, 
CIO, which filed a charge alleging refusal 
to bargain on the part of the employer. 
Thereafter, the labor organization changed 
its status from a local union chartered by 
the international CIO to a union chartered 
by the United Packinghouse Workers of 
America, a CIO affiliate. The change was 
accomplished by membership meetings at 
which the members present each voted 
unanimously in favor of the proposal. The 
expiring union and the successor union then 
joined in requesting the regional director 
of the Board to change the certification it 
had previously issued, to reflect the new 
designation of the union. The regional di- 
rector granted the motion and amended the 
certificate accordingly. 

At the unfair labor practice hearings, the 
employer challenged the regional director’s 
action on the ground that the packinghouse 
local constituted a new and different union 
from the fruit-and-vegetable union originally 
chosen as bargaining agent. 


The court rejected the employer's chal- 
lenge and upheld the Board. In so doing, 
the court pointed to the essential continuity 
of the old union under a new name and 
affiliation. The court pointed to the fact 
that the officers of the new union remained 
the same; there was no dilution of member- 
ship as a result of the change; the member- 
ship approved of the new affiliation; and 
the contract remained in effect except for 
the substitution of the union’s new name. 
Here no issue arose as to the obligation of 
the employer to continue in effect the same 
collective bargaining contract negotiated by 
the predecessor union. Apparently, this had 
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been accomplished by agreement of the 
parties whereby the new organization was 
substituted in the contract for the old. 

In the case of Michigan Bell Telephone 
Company, 85 NLRB 303, the employer filed 
a petition following the affiliation of CWA 
with CIO, alleging that the affiliation had 
so changed the character of the contracting 
union as to create substantial doubt that the 
unicn remained the chosen collective bar- 
gaining representative. The Board rejected 
the employer’s contention on the ground 
that the mere change in affiliation of a con- 
tracting union’s parent organization had not 
so modified the structure of the contracting 
union that a real doubt existed as to whether 
it remained the labor organization which 
the employees desired to represent them. 
The Board noted that no schism existed in 
the contracting union resulting in the estab- 
lishment of a new union which challenged 
the representative status of the existing local. 

In Turco Milk Transporation Company, 
Inc., 115 NLRB 1733, the certification was 
held jointly by two unions covering one 
bargaining unit. The membership of one 
of the unions voted to disband and join the 
other bargaining representative. The Board 
held that the existing collective bargaining 
contract to which both labor organizations 
were signatories as joint representatives 
continued to be a bar to a petition of a 
rival union, since the members of the dis- 
banded union had freely voted to become 
one labor organization. Hence, there could 
not be any doubt that the employees in- 
volved wished essentially the same labor 
organization to continue to represent them. 
On the other hand, the Board will not find 
the existing contract a bar to a petition by 
a rival labor organization if the employees 
had no choice by vote as to whether or not 
they wished to transfer bargaining rights 
from one sister local to another (Cleveland 


Decals, Inc., 99 NLRB 745). 


Though there may exist a dissident ele- 
ment opposed to the change in succession 
or affiliation from one labor organization 
to another, this will not suffice to prevent 
the successor labor organization from as- 
serting an existing contract which the suc- 
cessor has assumed as a bar to a rival union 
petition. Unless a serious doubt exists as 
to the identity of the labor organization 
claiming to speak on behalf of the employees 
in the bargaining unit, the Board will favor 
stability and continuity of existing bargain- 
ing relations rather than hold a new elec- 
tion. In effect, the Board will take the results 
of the iniernal union-conducted election as 
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sufficient indication that a majority of the 
employees continue to regard the successor 
labor organization as their bargaining repre- 
sentative, though under a new name or 
affiliation. Thus, in Prudential Insurance 
Company of America, 106 NLRB 237, Local 
10, Insurance Agents International Union— 
the certified of the employer's 
Maryland agents—negotiated a collective 
bargaining contract with the employer. Later, 
the membership voted to disaffiliate and 
dissolve Local 10, at the same time assign- 
ing its contract to the newly formed asso- 
ciation. Thereafter, a minority in Local 10 
attempted to revive that labor organization 
and filed a petition contending that a schism 
existed. 

The Board rejected the petition on the 
ground that the assignment of a contract 
by a local, to which its international union 
is not a signatory, to a newly formed suc- 
cessor did not destroy the continuing identity 
of the contractual bargaining representative. 
Accordingly, the Board treated the assigned 
contract between the successor and the 
employer as a bar to the petition filed by 
the adherents of the old labor organization. 


The Board has asserted that in determin- 
ing whether a majority of the employees 
wish to transfer bargaining rights to a suc- 
cessor organization, it is not concerned if 
the membership meetings at which the vote 
is held do not conform with a union’s con- 
stitutional requirement. It is sufficient that 
the membership receive notice of the pro- 
posed change in identity of the labor organ- 
ization in advance of the membership meeting 
at which the vote is held (R. C. Williams & 
Company, Inc., 107 NLRB 933). 


The Board will continue to apply the rule 
of continuity of identity of the certified 
union in requiring an employer to bargain 
with the successor labor organization, even 
in circumstances where the succession in- 
volves a merger of labor organizations. In 
Union Carbide & Carbon Company, 116 
NLRB 488, the employer refused to bargain 
with the Oil, Chemical and Atomic Work- 
ers, a successor labor organization created 
out of the merger of certified gas workers 
with the Oil Workers International Union 
The Board held that the merged union was 
a continuation of the certified union and, 
therefore, a successor to its status as bar- 
gaining representative. In so holding, the 
Board applied the following tests, which it 
found were satisfied: 

(1) Had the merged union legally suc- 
ceeded to the assets, rights, duties, obliga- 
tions and liabilities of its constituent unions? 
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If a nation values anything more than 
freedom, it will lose its freedom; and 
the irony of it is that if it is comfort 
er money that it values more, it will 
lose that too. 

—Somerset Maugham 


(2) Was there any objection to the mer- 
ger on the part of the majority of the em- 
ployees in the particular bargaining unit 
affected? 


The Board’s order was enforced in Union 
Carbide & Carbon Company v. NLRB, 32 
Cases 70,703 (CA-6, 1957), where 
the court upheld the Board’s finding that 
Oil, Chemical and Atomic Workers con- 
stituted a successor to the certification origi- 
nally issued to the United Gas, Coke and 
Chemical Workers of America (CIO). In 
so concluding, the court distinguished Dickey 
v. NLRB, 27 Lasor CAses § 68,864, 217 F. 
(2d) 652 (CA-6, 1954) on the ground that in 
the Dickey case: 

” The court found that the merger 
resulted in a different organization from 
that originally certified. There, the mem- 
bers of the certified unit constituted only a 
fraction of the merged group and had no 
control over it. 

“In the instant case, there were no 
changes in the membership or officers of 
the local, or in its day-to-day relationships 
with the company. The Gas Workers were 
of comparable size with the Oil Workers 
and had an equal voice in deliberations and 
in the division of officers. In short, the 
consolidated group was intended to func- 
tion as a continuation of its two constituent 
unions, so that the consolidation would not 
impair any of their certifications. For 
these reasons, our decision in the Dickey 
case is not controlling here.” * 


The recent merger of AFL and CIO, of 
course, satisfies these criteria. 


It may be well to sum up at this point 
the applicable rules of successorship both 
as to certification and contract. Before 
doing so, however, it should be noted that 
at this juncture we are dealing with suc- 
cessorship in the sense of an internal change 
having taken place in the labor organization 
out of which a new labor organization is 
created or an affiliation with an existing 
labor organization takes place. If the suc- 
cessorship is upheld by the Board against 
challenge by an employer or a rival union 
no question arises as to the continuity not 
only of the certification, but of the accom- 
panying contract. Indeed, the posture of 
these cases is such that the successor will 
take over the certification and, by the same 
token, the existing contract, since the exist- 
ing contract will have been found by the 
Board to have constituted a bar to a rival 
union or employer petition. This latter 
situation is to be distinguished from the 
circumstance where the existing contract is 
held not to be a bar, the Board conducts an 
election, and a new labor organization is 
certified. The question then arises as to 
whether the newly certified labor organiza- 
tion is bound by the old contract or may 
proceed to negotiate terms and conditions 
of employment without regard for the old con- 
tract. I have digressed in order to make 
clear that thus far I have not dealt with 
this latter situation. Before coming to this 
problem let me restate the rule as to simple 
successorship: 


The Board looks to the affirmative vote 
by a majority of the membership in favor 
of the new affiliation or internal change 
from one labor organization to another. 
The Board also looks to whether the mem- 
bers of the predecessor union were voting 
for a successor labor organization which is 
really the old labor organization under a 


1In the Dickey case, the certification was held 
by the Blacksmiths. During the life of the 
certification, the Blacksmiths merged with the 
Boilermakers. The unfair labor practice charge 
was filed by the Blacksmiths, but the Board's 
ultimate order against the company substituted 
the Boilermakers for the Blacksmiths, in whose 
favor the order ran. The company contended 
that the Blacksmiths were never chosen by the 
employees as their exclusive bargaining repre- 
sentative. The court reversed the Board’s find- 
ing that the Blacksmiths did not lose their 
identity as the representatives of the employees 
by reason of the merger, which—in the Board's 
view—represented only a change of name from 
Blacksmiths to Boilermakers. The court held 
that when the Blacksmiths merged with the 
Boilermakers, the former organization became 
an insignificant minority in membership and 
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distribution of officers. The court reasoned that 
the employees had voted in favor of the Black- 
smiths in the Board-conducted election, not in 
favor of the Boilermakers, another and different 
organization. In these circumstances, the court 
held the employees could not have foisted upon 
them a bargaining agent for which they had 
never voted. In Union Carbide & Carbon, on 
the other hand, the court treated the merger as 
preserving the identity and continuity of the 
certified Gas Workers in the merged organiza- 
tion, though the resulting organization assumed 
a new name. The test is, therefore, whether 
the merged organization continues to retain in 
substance the membership and officers of the 
previously certified organization so as not to 
defeat the objective of Section 7 of the act to 
secure to employees the right to choose freely 
their own bargaining representative. 
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new name. Obviously, the Board is net in 
the business of conducting a new repre- 
sentation election every time a certified 
labor organization undergoes some meta- 
morphosis. Furthermore, the Board is in- 
terested in preserving existing contracts 
(not otherwise vulnerable) as bars to rival 
union and employer petitions, in order to 
encourage stability and continuity of collec- 
tive bargaining relations. 

However, the occasion arises when the 
new affiliation or the change in internal 
organization resulting in a new local is 
not so clean cut, that is, there remains a 
nucleus of the predecessor labor organiza- 
tion which asserts bargaining and/or con- 
tract rights. Such situations are precipitated 
in the schism cases, which are characterized 
by what the Board regards as “serious con- 
fusion concerning the continued 
functioning of the contracting union as the 
bargaining representative of the employees 
in the unit.” (John Deere Plow Works, 115 


NLRB 923.) 


What Are Conditions for 
Applying NLRB ‘‘Schism’’ Doctrine? 

The Board will invariably find a schism 
calling for an election where the local union 
disaffiliates from its parent body for reasons 
the same as those which caused the inter- 
national to be expelled from AFL-CIO. 
The issue of Communism is, of course, the 
bellwether. Thus, in Westinghouse Electric 
Corporation, 116 NLRB 1642, a UE affiliate 
held the certification and contract which 
was to run until 1960. 

In May, 1956, the UE district council 
recommended disaffiliation from the inter- 
national and thereafter affiliated with IUE. 
The UE international opposed disaffliation. 
The day-shift employees voted in favor of 
disaffiliation and affiliation with the IUE 
(139-21). The night shift also voted dis- 
affiliation. Local 456 was chartered by 
IUE, which asked for recognition from 
Westinghouse. 

The matter came before the Board and 
the Board directed an election, finding a 
schism to exist. The Board pointed to the 
fact that the issue of Communism led to 
disaffiliation and was the factor in the dis- 
affiliation vote. The Board further found 
that the situation of rival union claims con- 
fronted the employer with confusion as to the 
identity of the bargaining representative au- 
thorized to represent the employees, with the 
result that the existing contract failed to 
provide stabilization. (See also A. C. Lawrence 


Leather Company, 108 NLRB 546.) 
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The schism doctrine has certain well- 
defined limitations. In order for the doctrine 
to apply, there must have been formalized 
disaffhliation action. Thus, the mere expres- 
sion of dissatisfaction with the existing 
labor organization at a membership meet- 
ing, of which no formal notice as to presen- 
tation of the question of disaffiliation was 
had, will not serve to provide the conditions 
for a new election particularly where the 
incumbent union continues to administer 
the contract effectively. (Standard Conveyor 
Company, 114 NLRB 1447; see also Muskin 
Manufacturing Company, 114 NLRB _ 1307; 
North American Aviation, 112 NLRB 1377.) 
Also, where a labor organization is ex- 
pelled from a parent body and thereafter 
votes to affiliate with a new international, 
the fact that some 30 to 40 employees walk 
out of the disaffiliation meeting will not 
serve to create a schism. Since the newly 
affliated labor organization continued to 
function as the recognized collective bar- 
gaining representative and the minority 
opposed to the new affiliation merely ex- 
pressed dissatisfaction, the Board refused 
to find that confusion existed as to the 
identity of the bargaining agent (Thompson 


Wire Company, 116 NLRB 1933). 


The Board during the past year also 
reiterated that the “schism” doctrine may 
not be used to facilitate raiding by a rival 
union. Formalized disaffliation action which 
otherwise satisfies schism requirements, has 
therefore been held ineffective where the 
action was promoted by a rival union or 
where the latter controlled the meeting of 
the contracting union (Robert Brass Manu- 
facturing Company, 114 NLRB 49). 


It sometimes happens that a schism will 
occur in circumstances where the incumbent 
labor organization is left impotent. The 
secession movement results in no meetings 
of the incumbent, no officers replace those 
who defect to the rival union, checkoffs 
are revoked and new checkoffs executed 
running to the rival union, and no griev- 


ances are processed under the contract. 
Here the Board speaks in terms of the 
“defunct” union situation. The practical 


consequence is the same as in the schism 
situation, that is, the existing contract is 
a bar and a new election is 
unlike the true schism 
where both the incumbent and the new 
labor organization obtain places on the 
ballot, in the case of the defunct union the 
election contest is only between the union 
in whose favor the has taken 
place and “no union” (Wayne Pump Com- 


pany, 117 NLRB, No. 8). 


removed as 
held. However, 


secession 
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Is Newly Certified Union Bound 
by Provisions of Contract 
of Former Certified Union? 


The NLRB will not decide in a repre- 
sentation proceeding whether a newly certi- 
fied union shall be bound by the provisions 
of an existing contract previously entered 
into by a former certified union (Boston 
Machine Works Company, 89 NLRB 59). 
The Board takes the position that in a 
representation proceeding the sole issue 
before it is that of certifying which labor 
organization, if any, represents a majority 
of the employees in an appropriate bargain- 
ing unit. Having once determined that the 
existing contract does not bar an election— 
whether because of a schism, a defunct 
union, a premature extension of a contract, 
a contract of an unreasonable duration or 
any of the many reasons which will operate 
to defeat a contract as a bar—the Board 
regards its function as ending with the 
holding of an election and certification. 

However, in an unfair labor practice pro- 
ceeding, the Board found that an employer 
was not justified in refusing to bargain with 
a newly certified union for immediate 
changes in terms and conditions of employ- 
ment where there existed a contract of unrea- 
sonable duration with a former certified union. 
(American Seating Company, 106 NLRB 
250.) The Board pointed to the differences 
between the ordinary common law concepts 
of agency and the statutory role assumed 
by a labor organization as an exclusive 
bargaining representative. Essentially, the 
statutory role requires that a bargaining 
agent be free to enter into negotiations 


concerning terms and conditions of em- 
ployment for the simple reason that the 
rejection of the old bargaining representa- 
tive and designation of the new bargaining 
representative cannot be implemented save 
through a requirement that an employer 
bargain with the newly certified organiza- 
tion and reduce the bargain to a written 
contract. If the existing collective bargain- 
ing contract is permitted to stand in the 
way, the purpose of the statute is frus- 
trated.2 In this connection, however, the 
Board does not pronounce upon the related 
question as to whether either party to the 
old contract has enforceable rights under 
private contract law. 

To’ some extent, the latter problem was 
answered in Modine Manufacturing Company 
v. IAM, Local 1382, 26 Lasor Cases { 68,726, 
216 F. (2d) 326 (CA-6, 1954), where the 
court refused to uphold a contract claim 
for checkoff dues brought by a displaced 
labor organization under Section 301 of the 
act. There the court emphasized that the 
displacement of the old bargaining repre- 
sentative by the new, though within the 
term of the existing contract, carried with 
it the obligation on the part of the em- 
ployer to recognize and bargain with the 
newly certified union as a matter of com- 
pulsive statutory construction under Section 
8(a)(5) of the act. The ruling of the court 
was limited to nullifying the union shop 
and checkoff provisions of the existing con- 
tract without passing upon whether the 
newly certified union would be required to 
assume the wage and working conditions 
of the existing contract negotiated by the 
displaced union. [The End] 


to the AFL-CIO. The estimates of cor- 
porate profits and depreciation charges 
are published as a part of the national 
income figures. The depreciation and 
amortization charges are taken from the 
tax returns. Depreciation was principally 
straight-line amortization of original cost 
values over the expected life of the 
capital assets up to 1950 when the tax 
law was changed permitting new assets 
a stepped-up depreciation rate for the 
early years of the assets’ life. If the 
straight-line depreciation method is used 


ARE PROFITS OVERSTATED OR UNDERSTATED? | 


Profit figures published by the United 
States Department of Commerce result in 
an understatement of profits, according 


on original cost, the Department con- 
cedes its figures would need an upward 
adjustment for profits, but if straight- 
line depreciation is applied te replace- 
ment cost, there would be a downward 
adjustment of profits. In answering the 
AFL-CIO criticism, Secretary of Com- 
merce Sinclair Weeks said that a number 
of accounting firms have complained to 
him about the inadequacy of conventional 
provisions in the tax law for depreciation 
because of the rising replacement cost 
of the assets involved. This means, then, 
that the figures overstate profits of 
corporations. 


2 See. 8(a)(5) of the act requires that the em- 
ployer bargain in good faith with the certified 
agent. 
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The Proper Uses of Arbitration 


By HAROLD W. DAVEY 


Arbitration is well suited to final determination of issues as to the 


meaning of the contract or its application to the particular facts, 


the author states. It 


is also well 
contract has been violated by the parties. 


suited to decide whether the 
Mr. Davey declares that 


when the parties disagree, voluntarily adopted arbitration is prob- 
ably the best remedy that a private enterprise economy can provide 


as an alternative to economic force or governmental compulsion. 


HE DETERMINANTS of constructive 
union-management relations are generic 
in character,’ subject to certain obvious 
qualifications made necessary by differences 
in law, custom and practice. One basic 
determinant is a sound system of contract 
administration. Intelligent use of arbitra- 
tion under an existing contract is, in my 
judgment, a sine qua non of effective admin- 
istration of collective labor agreements. 
My limited knowledge of Canadian labor 
relations practice leads me to conclude that 
the basic principles of effective arbitration 
discussed in this paper will be as applicable 
in Canada as I believe them to be in the 
United States. We face fundamentally sim- 
ilar problems in the field of union-manage- 
ment relations. We share the same basic 
values of political and economic democracy 
with which to provide a framework for our 
solution to substantive problems in this field. 
The similarities between Canadian and 
American labor relations law appear to out- 
weigh certain obvious differences.” Canadian 
and American law recognize the right to 
form and join unions and the right to bar- 
gain collectively through representatives of 
the workers’ own choosing. A legal obli- 
gation to bargain in good faith with a union 
representing a majority of employees in a 


unit appropriate for purposes of collective 
bargaining exists in both countries. Certain 
practices that interfere with exercise of the 
twin rights of self-organization and collec- 
tive bargaining are prohibited in both countries. 
Labor relations boards to enforce the fore- 
going principles are utilized. The law and 
practice of both countries sustain the prin- 
ciples of free unionism and free collective 
bargaining, while at the same time imposing 
a greater degree of governmental control 
over the content and procedures of collective 
bargaining than most employers and unions 
in either country would probably prefer. 

The two most significant differences in 
legislative attitude and policy on union- 
management relations appear to be the fol- 
lowing: (1) Canadian law requires com- 
pulsory conciliation in negotiation disputes 
over future contract terms, whereas Amer- 
ican law not; (2) Canadian law re- 
quires machinery for final settlement of 
disputes over “rights” under existing con- 
tracts, whereas the same end is accomplished 
in American experience by private contrac- 
tual agreement. 


does 


The recent experience in both countries 
reflects a pervasive legislative fear and dis- 
approval of resort to economic force for 
the settlement of 


union-management dis- 


1T have argued in a recent article that there 
are certain ‘‘first principles’’ that have validity 
and meaningful application in any employer- 
employee relationship, large or small, union or 
nonunion. See Harold W. Davey, ‘Constructive 
Labor Relations,’’ 33 Journal of the American 


Dietetic Association 579-582 (June, 1957). 


Arbitration 


? This judgment is based on some knowledge 
of American law compared with the excellent 
summary of the present condition of Canadian 
labor relations law contained in the article by 
H. D. Woods, ‘Canadian Collective Bargaining 
and Dispute Settlement Policy: An Appraisal,’’ 
21 The Canadian Journal of Economics and 
Political Science 447-465 (November, 1955). 


119 


Bet 
i 
e 


The author, professor of economics at lowa 
State College, has been a permanent arbi- 
trator since 1952 for Deere & Company and 
the UAW. This article is based on a paper 
that he presented at the Thirteenth Annual 
Conference of the Personnel Association of 
Greater Winnipeg (Canada), March, 1957. 


putes of any type. The right to strike is 
severely conditioned and limited in both 
Canadian and American law. 


If constructive labor relations are to be 
achieved, maintained and developed in both 
countries, it is my personal conviction that 
the trend toward enhanced governmental 
regulation must be reversed. There ap- 
pears to be an inherent incompatibility 
between extensive governmental control and 
development of mature collective bargaining 
relationships.” However, reversing a secular 
trend toward expanding government control 
is easier to advocate than to accomplish. 
One way to facilitate its accomplishment is 
through judicious and imaginative use of 
voluntary private arbitration for final settle- 
ment of certain types of disputes. Spelling 
out some guideposts for the proper use of 
arbitration is the principal task of this paper. 


Professor H. D. Woods of McGill Uni- 
versity in his stimulating and informative 
paper on Canadian collective bargaining and 
dispute-settlement policy distinguishes four 
basic types of disputes: (1) union recogni- 
tion disputes, (2) negotiation disputes, (3) 
interpretation disputes and (4) jurisdiction 
disputes.‘ In both countries, recognition 
disputes are now amenable to solution by 
labor relations boards. Jurisdiction disputes 
are similarly susceptible to governmental 
solution in the absence of private agreement. 


The arbitration process can be used for the 
resolution of negotiation disputes and for 
final settlement of interpretation disputes. 

Strikes and lockouts are prohibited by 
law in Canada during the life of a contract. 
This imposes a greater degree of public 
control over private procedures than yet 
obtains in the United States. Negotiation 
disputes over future contract terms are the 
only major category of disputes in either 
country where economic force effectively 
remains as a method of settlement. In 
Canada, compulsory conciliation must pre- 
cede resort to economic force. This is not 
the case in the United States, unless the 
dispute is one defined by the President as 
a “national emergency” dispute.’ However, 
the Taft-Hartley Act requires the party 
seeking to terminate or change an existing 
contract to provide notice to the other party 
of such intentions at least 60 days prior to 
the contract’s expiration.® 

As summarized by Professor Woods, the 
Canadian labor relations code bears definite 
similarities to American policy in many 
fundamental particulars. He writes:' 


“The present labour code in Canada is 
characterized by certain important elements. 
It comprises the right of association of work 
people, compulsory recognition by employers 
of certified bargaining agents, compulsory 
collective bargaining with the object of 


3 Perhaps the most eloquent and experienced 
American spokesman for this point of view is 
George W. Taylor of the University of Penn- 
sylvania. See his Government Regulation of 
Industrial Relations (New York, Prentice-Hall, 
Inc., 1948), passim. See also my Contemporary 
Collective Bargaining (New York, Prentice-Hall, 
1951), Ch. 15, and my article entitled ‘‘Govern- 
ment Intervention in Labor Disputes,’’ 5 Labor 
Law Journal 739-742, 800 (November, 1954). 

*H. D. Woods, cited at footnote 2, at p. 447. 

‘For a thorough and many-sided analysis of 
American experience under the ‘‘emergency dis- 
putes’’ provisions of the Taft-Hartley Act, see 
Irving Bernstein, Harold L. Enarson and R. W. 
Fleming, editors, Emergency Disputes and Na- 
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tional Policy (New York, Harper & Brothers. 
1955). See also Murray M. Rohman, ‘National 
Emergency Disputes,"’ 8 Labor Law Journal 
523-528, 558 (August. 1957). 

*In my judgment, the main difficulty with 
this provision of the act is that it casts collec- 
tive bargaining procedures on contract renewal 
into an inflexible mold when flexibility is per- 
haps preferable. Penalties for strikes during 
the 60-day period are severe. The assumed goal 
of insuring full opportunity for adequate nego- 
tiations is by no means guaranteed by this 
provision. For further discussion, see my Con- 
temporary Collective Bargaining, cited at foot- 
note 3, at pp. 387-388. 

*H. D. Woods, cited at footnote 2, at p. 449. 


February, 1958 @ Labor Law Journal 


reaching an agreement, compulsory con- 
ciliation of unresolved interests disputes, 
restraint, in the form of compulsory post- 
ponement, on the freedom to strike or to 
lock-out, and generally the compulsion to 
provide procedures for the final and binding 
settlement, without resorting to work stop- 
pages, of disputes over rights or interpreta- 
tion during the period when an agreement 
is in force.” 

The foregoing represents a comparatively 
restrictive picture. Where private discre- 
tion is limited and circumscribed at so 
many points, it seems logical to conclude 
that proper and effective use of arbitration 
machinery should rate a rather high priority 
among Canadian managers and union leaders. 


Six Fundamental Propositions 


With the foregoing as a general frame- 
work for analysis, I turn now to a detailed 
examination of the proper uses of arbitra- 
tion for development of constructive rela- 
tionships between management and unions. 
I will begin by stating six fundamental 
propositions in rather dogmatic fashion with 
the hope that the subsequent discussion will 
support their validity. 

The first proposition is that arbitration is 
well suited to the final and binding settlement 
of interpretation disputes under existing 
contracts and is poorly suited to the reso- 
lution of negotiation disputes over future 
contract terms. 

The second proposition is that a judictal 
approach to decision of interpretation dis- 
putes is preferable to a mediatory or prob- 
lem-solving approach. 

The third proposition, a corollary of the 
second, is that single arbitrators are pref- 
erable to three-man boards in grievance 
arbitration and that permanent arbitration 
machinery is preferable to ad hoc machinery 
for development of consistent, stable con- 
tract administration. 


The fourth proposition is that arbitration, 
properly utilized, can prove an effective 
instrument for improving contract adminis- 
tration and the negotiation phase of collec- 
tive bargaining as well. 

The fifth proposition is that arbitration is 
most effective when used sparingly on bona- 
fide cases only. The converse of this propo- 
sition is that arbitration is poorly used when 
used excessively or when used for political 
or face-saving purposes. 


The sixth and final proposition is that 
arbitration can be more than just a negative 
instrument for avoiding industrial conflict. 
If fully appreciated and properly utilized, 
arbitration can become a positive instru- 
ment for improved labor relations.* 


Arbitration Under Existing Contract 


In the United States, over 90 per cent of 
the estimated 100,000 collective agreements 
currently in effect provide for arbitration as 
the terminal step in grievance procedure. 
The nearly universal adoption of arbitration 
for final and binding settlement of disputes 
under existing contracts certainly is an 
extraordinary accomplishment. In most 
contracts, the arbitration step is limited to 
grievances concerning contract interpreta- 
tion or application. Although the earlier 
steps of the grievance machinery may be 
open to receive any grievances, whether or 
not related to the contract as such, the 
arbitration step is normally confined to 
grievances under the contract. 

This is consistent with a strong preference 
in American industrial relations for what 
may be termed judicial arbitration. Arbi- 
tration is regarded by the majority of man- 
agement and union leaders as a judicial 
process. The arbitrator is expected to 
function as a judge rather than as one who 
seeks to find the solution to a problem 
which he feels the parties themselves would 
have found had they been able to agree 
He is not expected to “settle” the dispute, 
but rather to “decide” it in the 
contract. 


terms of 


Widespread usage of grievance arbitration 
has been a major factor in causing strikes 
during the life of a contract to become com- 
paratively rare in recent years in the United 
States. The great majority of contracts 
makes the arbitrator’s jurisdiction congruent 
with the scope of the contract’s no strike- 
no lockout clause. In fact, arbitration is 
the quid pro quo for inclusion of a no strike- 
no lockout clause in the agreement. A 
minority of contracts, such as those involv- 
ing John Deere plants and the UAW, spe- 
cifically reserves certain issues for strike 
action during the life of the contract. Such 
issues are by contract placed outside the 
arbitrator’s jurisdiction. 

In short, we in the United States have 
arrived realistically at the same point through 
private contractual agreement that Canada has 
arrived at through iaw, that is, the virtual 


8’ For more general analysis of the arbitration 
process, see Haroid W. Davey, “Hazards in 
Labor Arbitration,’’ 1 Jndustrial and Labor Re- 
lations Review 386-405 (April, 1948), and a more 
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recent analysis, ‘‘Labor Arbitration: A Current 
Appraisal”’ in 9 Industrial and Labor Relations 
Review 85-94 (October, 1955). 
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elimination of strikes during the life of a 
contract. 

When considered as a quasi-judicial process, 
arbitration is well suited to final determina- 
tion of issues as to the meaning of the con- 
tract or its application to particular sets of 
facts. It is well suited to issues as to 
whether the contract has been violated by 
either party. 

By the same token, arbitration is poorly 
suited to the final determination of disputes 
over the terms of future contracts. Such 
disputes are in their very nature “political.” 
The issues raised are fundamentally issues 
of “interests” rather than of “rights.” They 
are not susceptible of judicial determination. 


In grievance arbitration, the contract pro- 
vides the arbitrator’s frame of reference for 
determination. His discretion is conditioned, 
limited and canalized by the contract itself. 
In deciding disputes over future contract 
terms, on the other hand, the arbitrator 
realistically is asked to perform a legislative 
function. He is asked to write substantive 
portions of the contract that the parties were 
unable to work out between themselves. 
This is not a function to which arbitration 
is well adapted. 

The foregoing views are supported in 
American experience. Only a small minority 
of employers and unions customarily utilize 
arbitration for final settlement of unresolved 
disputes over future-contract terms.” It may 
well be that as our economy grows increas- 
ingly complex and interdependent the social 
and economic costs of industrial conflict 
will become prohibitively high. Arbitration 
of future-terms cases will then be resorted 
to more extensively than at present. 


‘One reason I am not sanguine about the 
use of arbitration in future-terms cases, in 
addition to those already stated, is the temp- 
tation it offers to the parties to avoid a 
thorough, responsible job of negotiation. I 
suspect that Canadian experience with com- 
pulsory conciliation and mediation in such 


cases has born similar fruit. If the parties 
are negotiating with resort to economic 
force as a real or imminent possibility, the 
pressure to private agreement is much 
stronger than where the parties are aware 
that an outside party will ultimately enter 
the picture in predictable fashion. 


As a matter of principle, I find myself 
in opposition to any procedure that con- 
tributes to weakening private bargaining 
relationships. I am convinced that in the 
great majority of cases the parties involved 


can do a better job of contract-writing than 
can any outside agent, no matter how fair 
and expert that outside party may be. We 
had extensive experience during World 
War II with what amounted to compulsory 
contract-writing by the National War Labor 
Board. Those of us who participated in this 
stimulating and educational task came away 
with the unanimous conviction that free col- 
lective bargaining was vastly preferable to 
government-managed collective bargaining. 

In summary on this first proposition, arbi- 
tration is an effective instrument for insuring 
industrial peace during the life of existing 
contracts. However, it has severe limita- 
tions as a mechanism for final resolution of 
disputes over future-contract terms. The 
balance of this paper deals with arbitration 
of interpretation disputes only. 


What Kind of Grievance 
Arbitration Is Best? 


I have already expressed a strong prefer- 
ence for judicial arbitration of disputes over 
contract interpretation or application. How- 
ever, in this connection it is important to 
stress that the parties themselves are the 
ones to determine the type of arbitration 
they want. Some employers and unions pre- 
fer to have the arbitrator function as a 
problem solver rather than in a judicial role. 
They prefer to have him explore avenues 
for informal settlement of grievances arriv- 
ing in arbitration. If this is the type of 
arbitration the parties want, this is the type 
they should have. In short, the first con- 
sideration in making effective use of arbi- 
tration is basic agreement between the 
company and the union on the type of arbi- 
tration they want. 

Many parties fail to maximize the value 
ot arbitration because they have not achieved 
a meeting of the minds as to what type of 
arbitration they want. I know a number of 
situations where the company has one theory 
of arbitration and the union another. It is 
difficult to utilize arbitration effectively in 
the absence of basic agreement between the 
parties as to what they jointly expect arbi- 
tration to do. 

If one party desires and expects the arbi- 
trator to be strictly judicial and the other 
party wants the arbitrator to function as 
a mediator where he can, this conflict will 
be productive of continuing confusion, dis- 
satisfaction and instability in the relationship. 
It also presents the arbitrator with an un- 
happy dilemma. The parties have a right 


*It is safe to estimate that more than 95 per 
cent of labor disputes arbitrated concern issues 
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contract terms. 
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to the type of arbitration they prefer. How- 
ever, the arbitrator coming into the situation 
has a right to expect the parties to be in 
agreement on the type of arbitration they 
want. If they want judicial arbitration, they 
should select an arbitrator who believes in 
this approach to grievance arbitration. If 
they want a mediator-type arbitrator who 
tri€s to settle disputes prior to the formal 
decision phase, they will wish to select 
an arbitrator who believes in and is skilled 
at this approach. 

John Deere and the UAW share a strong 
preference for judicial arbitration.” They 
do not want an arbitrator to try to bring 
them into agreement, nor do they want an 
arbitrator to tell them how they should have 
done something. They want an arbitrator 
who assumes from the start that they have 
agreed to disagree and who makes his deci- 
sions by the contract rather than in terms 
of personal value judgments as to what is 
equitable and fair. When, as sometimes 
happens, contract and equity appear to call 
tor different conclusions, the contract governs. 

Importance of clear contract language.— 
In addition to agreeing on the type of arbi- 
tration desired, it is vitally important to 
spend enough time on contract language 
dealing with grievance and arbitration pro- 
cedure to insure that the contract spells out 
clearly the nature of the joint agreement as 
to what arbitration is designed to do and 
what it is not intended to do. Careful draft- 
ing can avert many troublesome disputes on 
arbitrability and related problems. 

Care in selection of arbitrator —Of equal 
importance is the care exercised in the selec- 
tion of an arbitrator. In the early days, some 
companies and unions tried to find arbitra- 
tors who would be “hard” or “soft” on cer- 
tain types of cases. To be blunt about it, 
there was a search for arbitrators who were 
not really arbitrators, but politicians. Hap- 
pily, in recent years, the arbitrators them- 
selves have raised the ethics and standards 


Responsible scientists have  pre- 
dicted that man would set foot on 
the moon by the year 2000. No 
responsible labor lawyer could pre- 
dict so early a resolution of the 
problems of picketing and second- 
ary boycotts. — Jerome D. Fenton, 
General Counsel of the National 
Labor Relations Board. 


of our profession to the point where there 
is now only a small number of unscrupulous 
individuals still operating. 


I have been arbitrating nearly 14 years 
and I know most of the leading members 
of my profession. I can truthfully say that 
there are very few whose integrity and 
ethical standards are not unimpeachable. The 
National Academy of Arbitrators, founded 
in 1947, has played a leading role in raising 
the standards of our comparatively new 
profession to an exemplary high level.” 


In selecting an arbitrator, the first con- 
sideration must be personal integrity. Com- 
panies and unions who understand and 
believe in arbitration will want an arbitrator 
hearing their cases who will “call them as 
he sees them” under the contract without 
regard to his expendability. All the exper- 
tise in the world will be of little value if 
the expert cannot be depended upon to 
decide cases fairly and impartially in terms 
of the contract under which he is operating 
A good arbitrator must always maintain the 
ability to divorce his personal feelings and 
value judgments from the case at hand. 
When the contract requires it, he must be 
prepared to rule against his heart and even 
against his industrial relations common sense 


The foregoing remarks are framed on the 
assumption that the parties desire the judi- 
cial type of arbitration. If, however, the 
parties prefer an arbitrator to mediate their 


” For a complete analysis of the Deere-UAW 
system, see my chapter entitled ‘“‘The John 
Deere-UAW Permanent Arbitration System’ in 
Jean T. McKelvey, editor, Critical Issues in 
Labor Arbitration (Washington, D. C., The 
Bureau of National Affairs, Inc., 1957), pp. 
161-192. This analysis is the first in a series of 
papers on umpire systems in mass production 
industries to be prepared by permanent arbitra- 
tors in the aircraft, agricultural implement, 
automobile, rubber and steel industries. The 
projected volume is being undertaken by the 
National Academy of Arbitrators. 

1 The purposes of the academy, as stated in 
Article II of its constitution, are as follows: 
‘*To establish and foster the highest standards 
of integrity, competence, honor, and character 
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among those engaged in the arbitration of in- 
dustrial disputes on a professional basis; to 
adopt and encourage the acceptance of and 
adherence to canons of ethics to govern the 
conduct of arbitrators: to promote the study 
and understanding of the arbitration of indus- 
trial disputes: to encourage friendly association 
among the members of the profession: to co- 
operate with other organizations, institutions 
and learned societies interested in industrial 
relations, and to do any and all! things which 
shall be appropriate in the furtherance of these 
purposes.’" Pursuant to one of these stated 
objectives, the academy drew up and promul- 
gated jointly with the American Arbitration As- 
sociation a code of ethics for labor arbitration. 
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differences or to decide cases in terms ot 
how he thinks the parties would or should 
have settled the matter had they been able 
to agree, then they are seeking a somewhat 
different type of animal than the one I just 
described. Since that is not exactly my cup 
of tea, I will forego any remarks as to 
standards of selection for such an approach 
to arbitration. 


Single Arbitrator or 
Three-Man Board? 


Professor Woods advises me that three- 
man boards are more common in Canada 
than are single arbitrators, although he notes 
a “slight tendency” toward the use of the 
single arbitrator in Quebec. Most grievance 
arbitration in the United States is handled 
by single arbitrators rather than boards. 
This is consistent with regarding arbitration 
as a quasi-judicial function. If, however, 
the parties have a preference for a media- 
tion approach to grievance arbitration, the 
use of a three-man board is consistent. 


In a recent article” I went so far as to 
state that I thought the use of boards in 
grievance arbitration was rapidly becoming 
obsolete. Judging by some of the com- 
ments received, I was somewhat premature 
in announcing the death of three-man boards. 
The American rubber industry, for example, 
appears to be firmly attached to three-man 
boards in grievance arbitration. Again, this 
is a matter for the parties themselves to 
determine. My only comment would be 
that the use of three-man boards is not 
consistent with the judicial approach to 
grievance arbitration. However, I can see 
definite advantages in three-man boards for 
arbitration of future contract-terms cases 
or in grievance arbitration where the parties 
expect a mediatory rather than a quasi- 
judicial approach to resolution of grievances. 


Ad hoc or permanent arbitration ma- 
chinery?—For companies and unions with 
any considerable amount of arbitration, there 
would appear to be many values to be 
derived from adopting permanent arbitra- 
tion machinery rather than ad hoc. Many 
parties retain ad hoc selection procedures in 
their contracts while achieving what amounts 
to permanent arbitration by selecting the 
same individual in case after case. This 
may be a satisfactory arrangement if only 
one or two cases a year are involved. How- 
ever, if the case load is fairly steady and 
predictable it would seem desirable to 


consider formalizing a permanent arbitrator 
relationship. 


Screening, Preparation, Presentation 


Assuming agreement on the type of arbi- 
tration you want, assuming good clear con- 
tract language, and assuming further that 
a qualified arbitrator has been selected, the 
next caveats relate to the necessity for 
thorough screening and preparation of cases 
prior to arbitration. The best way to make 
effective use of arbitration in contract ad- 
ministration is to resort to it sparingly. The 
best use of arbitration is made by those 
companies and unions that have a thorough- 
going investigation and screening procedure. 
Conversely, one of the easiest ways to 
destroy the real values in arbitration is to 
resort to arbitration too frequently. 


In their early years of contractual relations, 
many companies and unions make the mis- 
take of taking virtually everything to the 
arbitrator. This is understandable, but cer- 
tainly not to be commended. Arbitration 
should never be used as a crutch which 
prevents either or both parties from facing 
up to their continuous responsibilities for 
developing stable, constructive relationships 
with one another. An examination of the 
history of arbitration in most major rela- 
tionships in the postwar period will show 
that the incidence of arbitration has de- 
creased. However, the acceptance of the 
arbitration process as ‘an integral part of con- 
tract administration has become firmer than 
ever in most cases. One outstanding example 
is the General Motors-UAW relationship 
where the arbitrator’s case load is now down 
to about 25 cases a year. 


The presence of arbitration machinery in 
the contract and the right of either party to 
resort to it when necessary are much more 
important than its actual use. The right to 
arbitrate bears the same critical relationship to 
successful contract administration as do the 
rights to strike and lockout to successful con- 
tract negotiation. Arbitration should always 
be regarded, however, as a supplement to col- 
lective bargaining—never as a substitute for it. 


Thorough preparation for arbitration and 
intelligent screening go hand in hand. The 
same injunctions apply to both companies 
and unions. There is an old saw in this 
field that a successful presentation in arbi- 
tration is based on 90 per cent preparation 
and 10 per cent presentation. Arbitrators 
are professionals. They are seldom taken 


% See ‘Labor Arbitration: A Current Ap- 


praisal,’’ cited at footnote 8. 
124 


February, 1958 @ Labor Law Journal 


in or deluded by skilled histrionics in case 
presentation. They are much more inter- 
ested in solid facts in relation to the con- 
tract than in verbal eloquence or strategic 
maneuvering.” 

My comments on screening will be brief 
since it is difficult to talk intelligently on 


a subject that one knows about only from’ 


hearsay. However, an experienced arbitra- 
tor can easily observe the results of good 
or bad screening, not only in terms of the 
quantity of cases coming to him but also 
from the nature of such cases. The princi- 
ples of good screening may be easier to 
state than they are to put into practice. I 
realize that some political or face-saving 
cases will appear from time to time—even 
in a mature relationship. However, they 
will be held to a minimum in any relation 
ship where the parties respect the arbitra- 
tion function and are determined to use the 
process wisely. Good arbitrators have fre- 
quently become the innocent victims of bad 
screening. 

As to the actual presentation of cases, 
there is little of an original nature that can 
be said. Each party should certainly have 
the right to present his case in the manner 
he sees fit. Some prefer to use a great 
many stipulations. Others prefer to bring 
in their case through direct testimony of wit- 
nesses. Some employ an elaborate panoply 
of prehearing briefs, written stipulations, 
posthearing briefs and reply briefs. It is 
hard to generalize on what techniques or 
methods are most effective. However, I 
think it is well to remember always that the 
arbitrator is a professional and is interested 
in finding out the true facts of any situation. 
Whatever method is best suited to convey- 
ing to him a full, accurate picture of the 
facts and contentions is the method that 
should be used. 

In Deere-UAW arbitration, we have had 
briefs on only one case in over five years. 
In ad hoc arbitration, however, briefs are 
frequently helpful as a means of insuring 
the arbitrator’s understanding. If the case 
is one that involves a great deal of witness 
testimony, with issues as to credibility, I am 
sure all arbitrators appreciate the presence 
of a court reporter. If a transcript is taken 
on such cases, the arbitrator can concentrate 


on the demeanor of witnesses without bend- 
ing his head over a note pad. Also, opposing 
counsel can examine and cross-examine at 
a rate of speed that is not conditioned by 
the arbitrator’s note-taking talents. 

The foregoing discussion on how to make 
the most effective use of arbitration in inter- 
pretation’ disputes may be summarized as 
follows: 

(1) Agree on the type of arbitration you 
want. 

(2) Draft contract language carefully to 
reflect this basic agreement. 

(3) Select arbitrator with great care in 
terms of the criteria implicit in the type of 
arbitration you wish. 

(4) Use the arbitration device sparingly, 
screen rigorously and prepare thoroughly. 

(5) Present cases with maximum attention 
to lucidity and thoroughness. 


Utilizing Arbitration Decisions 
in Contract Administration 

Some postdeciston uses of arbitration that 
tend to improve contract administration 
should be mentioned. Many companies and 
unions fail to get their money’s worth from 
the arbitration process because they neglect 
the value of arbitration decisions as training 
tools for foremen and stewards. I fully 
recognize that arbitration decisions 
are so poorly written and confused that their 
educational utility would be minimal. How- 
ever, there are literate arbitrators who will 
prepare thorough and clear opinions if 
encouraged to do so by the parties. If the 
arbitrator in his opinion carefully states the 
issue, the contentions of the parties, and 
the reasoning by which he arrived at his 
great value 


some 


award, his decisions can be of 
to both management and the union in im- 
proving the understanding of foremen and 
stewards as to what the contract means and 
how it applies in particular factual situations 

I believe that few companies and unions 
make use of arbitration decisions in the 
manner I am here suggesting. Deere and 
UAW duplicate the arbitrator’s decisions 
upon receipt, but my impression is that they 
are studied only at higher levels in manage- 
ment and union hierarchies and used very 


3 The literature on preparation and presenta- 
tion of cases in arbitration is voluminous. No 
attempt will be made here to present a selective 
listing of recommended articles. Anyone pro- 
fessionally interested in arbitration and the 
general problem of dispute settlement should 
consult the excellent Bibliography of Dispute 
Settlement by Third Parties, prepared by 
Vernon H. Jensen and Harold G. Ross of the 
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New York State School of Industrial and Labor 
Relations, Cornell University, Ithaca, New York. 
This valuable source became available in July, 
1955. Taken together with a thorough biblio- 
graphical compilation issued in 1954 by the 
American Arbitration Association, the Jensen- 
Ross bibliography provides a complete reference 
guide on all phases of arbitration and other 
dispute-settling procedures. 
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sparingly if at all in foreman and steward 
training programs. 


Effective industrial training must deal 
with real-life problem situations that are 
meaningful to the people being trained. 
Actual arbitration cases provide a readily 
available fresh source of raw materials for 
a realistic management or union training 
program. Such a program would require 
a great deal of time, thought and resource- 
fulness. It would not be feasible or desir- 
able in most cases to use the decisions as 
written. They would need to be abstracted 
and “translated” by some knowledgeable 
individual with a flair for living prose. Also, 
the arbitrator’s reasoning and decision should 
be withheld until after the trainees have 
discussed the problem among themselves. 


Arbitration and negotiation. — Another 
obvious use of arbitration decisions after 
the fact is in preparation for the next con- 
tract negotiation. Arbitration decisions can 
be used effectively to improve contract lan- 
guage and are widely utilized for this pur- 
pose. Grievance arbitration shows up “bugs” 
in a contract with amazing rapidity and 
clarity. The subsequent contract can fre- 
quently be improved by eliminating ‘the 
ambiguity or confusion. 


Operational effect of awards.—Another 
facet of the relationship of arbitration to 
contract administration that interests me 
particularly is the operational impact of spe- 
cific decisions. This is a matter on which 
most arbitrators are usually kept in the dark 
and I suspect that few companies and unions 
give systematic attention to it. However, 
I think some interesting and rewarding 
results might follow from what might be 
termed postoperative studies of the impact 
of key decisions on subsequent contract ad- 
ministration. What happens when the arbi- 
trator reinstates a discharged employee on 
the basis that the company failed to prove 
good and just cause? What happens when 
an arbitrator rules that an employee was 
arbitrarily denied a merit increase or a pro- 
motion? What happens when an arbitrator 
rules that certain duties should be slotted as 
engine lathe operator “A” rather than engine 
lathe operator “B”? Some formal follow-up 
in such cases might provide some useful 
insights for both management and union 
leadership, entirely apart from any intrinsic 
human interest that might be present. Con- 
siderable recent academic research has been 


devoted to this type of question." Many 
companies and unions make a systematic 
analysis and inventory of the source and 
kind of grievances that arise during a con- 
tract year and the manner of their disposi- 
tion. Such studies are invaluable as a guide 


to improved foreman and steward perform- 
ance in a plant of any considerable size. 


Conclusion 


When the parties themselves are unable 
to agree, voluntarily adopted arbitration is 
probably the best answer that a _ private 
enterprise economy can provide as an alter- 
native to economic force or governmental 
compulsion. In both Canada and the United 
States, we live in highly institutionalized, 
interdependent economies that place a high 
premium on satisfactory, stable interpersonal 
accommodation. If we are to preserve the 
many virtues of private discretion free from 
governmental control, voluntary arbitration 
offers the best hope for resolution of dis- 
putes under an existing contract. It may 
also be the most acceptable of the alterna- 
tives to economic force when the parties 
are unable to agree on the terms of a future 
collective labor agreement. 


We still have much to learn about the 
most effective uses of arbitration as an aid 
to improved contract administration and to 
collective bargaining. Certain adverse atti- 
tudes and undesirable practices remain a 
problem. However, in general the experi- 
ence since the end of World War II war- 
rants a favorable verdict and an optimistic 
prognosis. Properly understood and properly 
utilized, voluntary arbitration has contributed 
greatly to achievement of the following goals 
sought by mature managers and union leaders: 


(1) Establishment of a mutually accept- 
able alternative to strikes during the life of 
a contract. 


(2) Effective training of foremen and 
stewards in improved understanding of the 
contract, thus leading to more equitable and 
efficient adjustment of grievances at lower 
steps in the grievance procedure. 


(3) Achievement of more clear-cut, intel- 
ligible contract language. 


(4) Improvement of personnel policies by 
postoperational studies of arbitration deci- 
sions and intelligent application of this know!- 
edge in policy formation. [The End] 


4 See, for example, James J. Healy, ‘‘The 
Factor of Ability in Labor Relations’’ in Jean 
T. McKelvey, editor, Arbitration Today (Wash- 
ington, D. C., The Bureau of National Affairs, 
Inc., 1955), pp. 45-54; and Arthur M. Ross, ‘‘The 
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Arbitration of Discharge Cases: What Happens 
After Reinstatement’ in Jean T. McKelvey, 
editor, Critical Issues in Labor Arbitration 
(Washington D. C., The Bureau of National 
Affairs, Inc., 1957), pp. 21-56. 
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The Louisville Peace Plan 
By ARTHUR R. PORTER, Jr. 


The public has been confronted with the problem of jurisdictional 
strikes in ihe construction industry for some time. 


Despite the 


existence of a national board for ihe setilement of these disputes 
and power in the NLRB to do likewise, disputes continue to exist. 
According to the author, one of the answers to this problem lies in 
the use of the local referee system for the seitiement of the dis- 


putes. 
lows. 


An analysis of the plan adopted by the ‘“ouisville area fol- 
The author is a professor of economics at Hanover College. 


URISDICTIONAL strikes among unions 
’ in the building trades industry have been 
a problem for some time in the United 
States. Public attention has focused 
on these disputes with frequent expressions 


been 


of displeasure over strike actions. The Taft- 
Hartley Act" gives the National Labor Re- 
lations Board power to decide jurisdictional 
disputes. Rather than use this government 
agency, the building trades unions and con- 
tractors have set up their own board to 
decide jurisdictional disputes. This board, 
the National Joint Board for Settlement of 
Jurisdictional Disputes in the Building and 
Construction Industry, has been in exist- 
ence for about eight years. Jurisdictional 
disputes continue, however, despite the ex- 
istence of the national joint board. 

The Louisville, Kentucky area has been 
faced with this building trades dispute prob- 
lem. Jurisdictional contentions among the 
various unions have erupted into strikes re- 
sulting in lost time and unfavorable publicity 
to the trade union movement. The jurisdic- 
tional problem was brought to a head in 
1954 in the Louisville area when out of 
45,000 man days lost due to strikes, 27,000 
were the result of jurisdictional disputes.* 
Management, union, and public officials were 
concerned about the problem. There was 
some agitation by business spokesmen for 
state legislation to control the problem. 


Rather than state regulation, the commu- 
nity turned for help to an independent city 
agency, the Louisville labor-management 
committee. This committee has been in 
existence since 1946 and has the confidence 
of the and leaders in the 
Louisville area. The committee is an inde- 
pendent, city-financed, tripartite committee 
composed of representatives from industry, 
labor and the public. There is a paid execu- 
tive director and the committee is 
perpetuating.” That is, the city government 
does not appoint the membership of the 
committee. The 
not participate actively in the 
of disputes but act as advisers to the execu- 
tive director, who functions primarily as a 
mediator of labor disputes in the Louisville 


business labor 


self- 


present do 
settlement 


members at 


area. 

The leaders of the various building trades 
unions in Louisville and the executive di- 
rector of the labor-management conimittee 
discussed the jurisdictional dispute problem 
in 1954. The unions asked the executive 
director to draw up a draft plan for local 
settlement of these disputes. This plan was 
subsequently adopted by most of the build- 
ing trades and the representatives of the 
general contractors and the speciality con- 
tractors associations. The executive director 
of the labor-management committee 
selected by the unions and the contractors 
to be the local referee under the plan. 


Was 


Secs. 8(b)(4)(D) and 303(a)(4). 
? Records of the Louisville labor-management 
committee. 


Louisville Peace Plan 


* This study of the Louisville attempts to 
resolve jurisdictional disputes is part of a larger 
forthcoming study of the Louisville labor-man- 
agement committee. 
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The committee approved its executive 
director, who is primarily a mediator, serv- 
ing as an arbitrator for two reasons: First, 
the building trades unions and the contrac- 
tors do not use mediation to any appreciable 
extent. The general contractors, for exam- 
ple, have never called on the labor-manage- 
ment committee for any official activity in a 
labor dispute. The functions of mediation 
and arbitration would not likely become 
confused in the dealings of the parties with 
the executive director or the committee. 
Second, permitting a labor mediator (the 
executive director) to act as arbitrator was 
a calculated risk. The question of jurisdic- 
tional sirikes was so important (in 1954) in 
the Louisville area that the committee felt 
they had a public service to perform even 
at the possible risk of injuring their over-all 
mediation function. A city agency could not 
avoid tackling the problem on the grounds 
that it did not fit into the niceties of the 
division of functions between arbitration 
and mediation. 


Summary of Louisville Jurisdictional 
Peace Plan 
The plan* has several important provisions : 


(1) It is recognized that the National 


Joint Board for Settlement of Jurisdictional 


Disputes in the Building and Construction 
Industry has “the ultimate authority to re- 
solve disputes over jurisdiction and assign- 
ment of work.” The peace plan is designed 
to give the parties a swift, interim settlement 
of their dispute. A settlement made under 
the plan is subject to appeal to the national 
joint board, but is a final settlement if there 
is no appeal. 

(2) The plan sets up a system of advisory 
and directing boards to operate the agency. 
The directing board selects a referee. 

(3) The plan is operative in the “geo- 
graphic area in which the particular disputing 
Louisville unions have common jurisdiction.” 

(4) If a jurisdictional dispute exists, one 
or more of the disputants shall notify the 
referee. The parties then have 24 hours to 
reach an agreement. The referee then must 
hear the case and render a decision within 
72 hours from the time the case was referred 
to him. 

(5) There is provision for the assignment 
of two union advisers and one contractor 
adviser to the referee for the hearing of 
particular cases. 


(6) The agreement stipulates the criteria 
to be used by the referee. Decisions are 
based on “Agreements of Record filed with 
the National Joint Board; decisions of rec- 
ord made by the National Joint Board; 
agreements between International Unions, 
and local trade-line agreements.” 


(7) The participating unions agree not to 
engage in any jurisdictional strikes or to estab- 
lish or respect any jurisdictional picket lines. 

The Louisville peace plan began operation 
January 1, 1955. It has remained in oper- 
ation until the present, July, 1957. 


Decisions Under Peace Plan 


Cases referred to the referee for settle- 
ment have been similar to jurisdictional 
disputes decided by strike action or by 
national joint board procedures. Summaries 
of several of the cases are given below in 
order to provide a basis for judging the 
extent and type of the jurisdictional case 
problem.® 

The first case involved a dispute on the 
installation of connector radiator and fin 
coils in a large office building in Louisville. 
Pipefitters Union Local 522 claimed the 
work because the radiators were for heat- 
ing and pipefitters install heating equipment. 
Sheet Metal Workers Local 110 alleged that 
the radiators were sheet metal and the con- 
nector radiators should be installed by sheet 
metal workers. The pipefitters quoted na- 
tional joint board decisions as precedent 
for their contention of jurisdiction while 
the sheet metal workers claimed that local 
agreements provided that coil work was to 
be done jointly by pipefitters and sheet 
metal workers. The award was te the 
pipefitters. 

The second case involved a dispute be- 
tween Sheet Metal Workers Local 110 and 
Millwrights Local 2209 over the installation 
of airojet dust collectors in the air cleaning 
and conditioning equipment in the General 
Electric plant. The dust collectors were 
cloth bags to be installed on dust-collecting 
units. Sheet metal workers claimed local 
precedent on other work and national joint 
board decisions. The millwrights stated that 
the job was part of moving machinery, 
therefore, their job. The award was given 
to the sheet metal workers. 


The referee mediated a third case involv- 
ing painters, laborers and millwrights. It 
was agreed to establish a composite crew 


«The complete plan is attached as an appen- 
dix to this article. 
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> All the summaries of the decisions have been 
made from the files of the Louisville labor- 
management committee. 
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of laborers, millwrights and painters for 
a sandblasting operation ; however, the agree- 
ment Stated further that this agreement was 
to be no precedent for similar cases. 


Case four concerned the dismantling of 
grain bins at the Carstairs Distillery. Boil- 
ermakers Local 40 and Iron Workers Local 
70 both claimed the work. The iron workers 
have not signed the Louisville peace plan 
agreement but they agreed to participate in 
the hearing before the referee though they 
would not be bound by the decision. The 
boilermakers cited a 1928 agreement be- 
tween boilermakers and iron workers which 
gave them jurisdiction over “tight work.” 
They also cited precedents for grain bins 
in Louisville. Also they gave a spot decision 
of the national joint board which assigned 
this work to the boilermakers.* The iron 
workers cited the same agreement but said 
it only applied to liquid “tight work.” There 
was no liquid “tight work” in grain bins, 
consequently, the work belonged to the iron 
workers. Award was made in favor of the 
iron workers. The contractor did, however, 
give the boilermakers the right to handle 
the liquid “tight work” involving vats and 
similar containers. 

Another case involved sheet metal work- 
ers and millwrights. Neither party was able 
to cite national joint board decisions or 
much area or industry practice. The deci- 
sion in this case split the award with part 
of the job going to each union. 

A dispute between Asbestos Workers Lo- 
cal 51 and Laborers Local 576 over installa- 
tion of perimeter insulation for heating ducts 
in an army housing project was decided in 
favor of the laborers. The referee decided 
that although asbestos was to be used in the 
perimeter installation it was not primarily 
for insulation so the work should be done 
by the laborers. 
Pipefitters Local 522 and Sheet Metal 
Workers Local 110 disputed over the in- 
stallation of a pneumatic distribution system 
at the Louisville operations of the General 
Electric Company. The pipefitters contended 
the work involved pipes and tubing and 
consequently the job of pipefitters. 
They also stated that they had done similar 
work in the Louisville The 
metal workers cited precedents of 
done by them and decisions by the national 


Was 


area. sheet 


work 


joint board. The decision awarded the main 
line trunk work to the pipefitters; the work 
on tubing from the main trunk line was 
given to the sheet metal workers. This 
decision approximated that which the parties 
had almost agreed to prior to the hearing 


There are several conclusions to be drawn 
from the under the plan. 
First, there were 18 cases presented for set- 
tlement. Several of these were withdrawn 
or settled by mediation so that awards were 
issued in 13 instances. The mediated cases 
were settled in one or two instances on the 
basis of a composite crew. 


cases decided 


Second, the decisions affecting the par- 
ticipating unions’ were put into effect by 
the contractor without a subsequent juris- 
dictional strike. The losers grumbled when 
they lost but have not withdrawn from the 
plan. One building 
expressed it this way 


trades union official 
The business agents 
recognize the necessity of somebody losing 
under the plan; but it is like sin—you are 
against it but your own actions are justi- 
fiable under the existing conditions! 

Third, none of the awards of the local 
referee affecting participating unions * have 
been appealed to the national joint board. It 
is not clear why none of the losers appealed 
except for their general feeling of satisfac- 
tion with the plan 
satisfaction with the referee. 


Louisville and _ their 
Fourth, neither the iron workers nor the 
the 
but both have participated in decisions when 
their affected. In 
stance the iron workers presented their case 
to the but with the 1 
that they would not be bound 


carpenters are members of peace plan 


interests were one in- 


referee inderstanding 

by the deci- 
sion. The carpenters also participated under 
somewhat the same circumstances in a dis- 
pute involving construction at a General 
Electric plant. However, in another instance 
the carpenters 
tribute to a 


refused to attend or con- 
dispute 


between themselves and the metal lathers: 


hearing involving a 
this was a dispute over the installation of 
acoustical ceiling material 


The miilwrights, sheet metal workers and 


the 
volved in most of the disputes before the 


laborers-hod carriers unions were in- 


referee. The table on the following page 


indicates the unions involved. 


*Spot decisions of the national joint board 
settle a particular dispute but are not neces- 
sarily precedents for the settlement of other 


disputes. 


Louisville Peace Plan 


*A jurisdictional strike did occur following 
a referee's award in a case involving a union 
which did not sign the plan agreement 

*An appeal to the national joint board was 
taken in a case involving a union which did not 
sign the plan agreement. 
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Referee Decisions Involving Louisville Unions 


Sheet Metal Laborers-Hod_ Iron 
Workers Carriers Workers 


Mill- 


Painters wrights 


Millwrights .......... 4 
Painters 

Boilermakers 

Carpenters . 

Teamsters 

Plumbers 
Asbestos Workers .. 


1 


2 
1 


Source: Files of the Louisville Labor-Management Committee 


Opinions of Local Plan 


Opinions expressed by local building trades 
unions on the operation of the peace plan 
have been favorable. All of the local unions 
in the building trades who are members of 
the Building Trades Council participate in 
the plan, with the exception of the carpenter 
and iron workers unions. At a meeting in 
the summer of 1956 of the business agents 
of the Council of Building Trades, every 
business agent indicated that he favored the 
continuation of the Louisville peace plan. 


The writer interviewed six of the leaders | 


of the building trades in the Louisville area 
and obtained views on the plan’s operations 
directly or indirectly from several more 
building trades’ union officials. The ideas of 
the union leaders may be summarized as 
follows: 

(1) A feeling that local disputes should 
be settled at the local level. 


(2) An expression that the Louisville 
peace plan is an answer to criticism of the 
public on the matter of jurisdictional dis- 
putes. Two union leaders mentioned that 
some of the pressure for “right to work” 
laws has come from sections of the public 
disgusted with jurisdictional bickering. 


(3) Criticisms of the National Joint Board 
for Settlement of Jurisdictional Disputes. 


(a) The procedures of the national joint 
board are too slow and time consuming. In 
the building trades a given job, particularly 
for specialty contractors, may last only 24 
hours and the parties in dispute do not want 
to wait for proceedings that may take a 
month or two. 


(b) The procedures of the national joint 
board give too much power to the larger 


unions. A general contractor may have a 
specific part of a job that may last only 30 
days. The large, powerful union may pres- 
sure the contractor for the work assignment. 
The smaller union then appeals to the na- 
tional joint board. By the time the board 
decision is handed down, perhaps in favor 
of the smaller union, the job is finished. 

(c) One official of the Louisville Build- 
ing Trades Council writing in the Kentucky 
Labor News commented: 

“Our national plan for resolving juris- 
dictional disputes has been far from ade- 
quate. I say this because of the simple fact 
that there continue to be far too many 
jurisdictional strikes and so obviously some- 
thing is wrong with the plan. Although I 
have the highest personal regard for the 
men who administer the affairs of the Joint 
Board in Washington it can only be that 
the plan is not enough in its present form. 
It is like having a United States Supreme 
Court but no Circuit or District Courts on 
the local level.” ® 

(d) Union leaders have expressed a high 
opinion of the executive director of the labor- 
management committee. Interviews with of- 
ficials of both building trades and industrial 
unions brought forth the opinion that the 
success of the peace plan may be the result 
of the ability of the paid executive director 
of the committee who acts as jurisdictional 
dispute referee. 

Representatives of the contractors in 
Louisville expressed a high opinion of the 
Louisville peace plan. The contractors did 
not originate the local referee system but 
they have been willing to go along with the 
unions and the public representatives in try- 
ing to settle troublesome jurisdictional dis- 
pute problems. One of the major advantages 


®* Herschel Hooe, president, Southwestern 
Building and Construction Trades Conference 
and Field Representative, Louisville Building 
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of the Louisville plan is found in local set- 
tlement; decisions can be rendered promptly 
by a local referee. One contractor repre- 
sentative mentioned that local settlement 
procedure means that the operation can be 
observed and a decision made on the job, 
if that is possible and necessary. 

A contractor representative expressed the 
opinion that it is a city function to provide 
a settlement agency for labor disputes. He 
seemed to feel that local problems and prac- 
tices are important in the building industry 
and, therefore, a local settlement agency can 
sense the problems quickly and issue deci- 
sions based on local feelings and practices. 

Two important business leaders outside 
the building industry expressed very strong 
views on the importance of the Louisville 
peace plan for the settlement of jurisdic- 
tional disputes. Strikes involving jurisdic- 
tional claims in 1954 accounted for over half 
the man days lost due to strike activity. 
Both these men felt that the community 
should make some attempt to prevent these 
disputes. They both felt that the Louisville 
peace plan had proved to be a satisfactory 
answer to the problem. One business or- 
ganization representative went so far as to 
say that the success of the Louisville peace 
plan was one of the factors in the decision 
to withdraw business lobbying pressure in 
the Kentucky legislature for an act to 
control jurisdictional disputes. 


National Joint Board and 
Louisville Peace Plan 


The national joint board is jealous of its 
jurisdiction. The board, through its chair- 
man, feels that the various jurisdictional 
problems can be settled without the use of 
local referees. Problems involving jurisdic- 
tion are of concern to the very highest level 
of the national officers of the various unions; 
they do not want to delegate jurisdictional 
authority to local union officers. Only the 
national officers of the unions are able to 
see the whole picture when new techniques 
are developed in building. These techno- 
logical developments are the most frequent 
causes of jurisdictional conflict. A local 
referee or local union official may “mess up” 
a national development by his attempt to 
settle these problems on a local level. 

There need not be delay on the settlement 
of jurisdictional disputes. All the business 
agents need do is see that the contractor 
makes a work assignment before the work 


is about to begin. Work assignments on 
important jobs could be made as much as 
a month or six weeks ahead of the starting 
time of a specific job. The national joint board 
would then have time to issue an award, if 
there were a dispute over job assignments. 


Enforcement powers of a local referee 
plan would be weak. The national joint 
board does have certain enforcement powers 
through the National Labor Relations Board 
to enforce its orders on jurisdiction. 


The local referee systems in New York, 
Boston and Chicago are the result of his- 
torical development. These plans were in 
existence before the establishment of the 
national joint board and the board does not 
favor the extension of any more local plans. 


National contractors tend to fayor the 
national plan for settlement of jurisdic- 
tional disputes. A contracting firm operat- 
ing throughout the country desires as nearly 
uniform conditions as possible. A member 
of the national joint board expressed con- 
siderable surprise that the national associa- 
tion of general contractors permitted its 
local general contractor members to partici- 
pate in the local Louisville peace plan. 


Finally, unions losing decisions would au- 
tomatically appeal to the national joint 
board. Therefore, the national joint board 
might just as well maintain original jurisdic- 
tion. A local referee system would fall into 
disrepute if losing unions did not cooperate 
with the plan. 


Analysis and Conclusions 


The problem of jurisdictional disputes 
among the various unions in the building 
trades is not subject to easy solution. Each 
union attempts to guard its present jurisdic- 
tion and extend its authority into new areas. 
The jobs are treated as the property of the 


union.” The term “our job” was used rather 
commonly by union leaders in discussing 
the question of jurisdiction. The problem 
of job jurisdiction as property becomes com- 
plicated because of the political nature of 
the union. If a union business agent fears 
for his position because of a forthcoming 
election he may claim jurisdiction on work 
that ordinarily would be considered belong- 
ing to another union. Under another ver- 
sion of the same problem—a union business 
agent may be forced into jurisdictional 
claims because of the attitudes of some or 
all of the union members. 


1” See, for example, the author's book, Job 
Property Rights (New York, 1954). 
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An additional complication is the question 
of technological change. Change is occur- 
ring rapidly in the construction industry. 
This is especially true in the area of indus- 
trial construction where new equipment and 
new materials are being introduced at a 
rapid rate. An illustration of the problems 
brought about by rapid technological change 
occurred recently at the Appliance Park op- 
eration of the General Electric Company. 
Original plans called for the installation of 
certain types of air ducts and machinery 
which were changed in the actual process 
of construction of the buildings. New equip- 
ment was substituted and blue prints were 
not ready for the construction workers 
until almost the day work began. 


Jurisdictional problems boil over when 
claims of exclusive jurisdiction are added 
to the political problems of local unions and 
rapid technological change. Consequently, 
jurisdictional strikes may occur in which 
the parties attempt to solve the problems by 
force. 

The establishment of the National Joint 
Board for the Settlement of Jurisdictional 
Disputes in the Building and Construction 
Industry has not completely solved the 
problem. Statistics on the number of juris- 
dictional disputes indicate that the number 
has remained relatively constant or perhaps 
even risen somewhat in recent years. The 
following table is taken from national joint 
board statistics. 

Work Stoppages 
Initiated 
by Unions 
438 
502 79 
455 72 
1954 480 91 
73 
1956 101 
National Joint Board Report, 1956, 


Picket Lines in 
Work Stoppages 
1951 
1952 
1953 


Source: 
pp. 13-14. 


These data and the experience in Louis- 
ville ™ indicate that work stoppages are still 
a problem. It would seem that a local at- 
tempt to settle these disputes, if acceptable 
to the parties, should be encouraged. 

Local settlement plans have several ad- 
vantages. First, local practices vary from 
community to community. A large out-of- 
city contractor operating in Louisville com- 
mented recently that if a particular operation 
-were to be done in Kansas City the job 
-would be given to the sheet metal workers, 
if performed in Chicago it would belong to 


the iron workers. Obviously exclusive juris- 
diction for the iron workers or sheet metal 
workers is violated in Kansas City or Chicago. 

The national joint board attempts to en- 
courage the building trades unions to settle 
their disputes peacefully without reference 
to the board in Washington. If there are 
peaceful settlements of jurisdictional prob- 
lems there will be variations in local prac- 
tices from one community to another. Almost 
every person interviewed, who is connected 
with the building industry, commented that 
jurisdictional claims rise and fall with fac- 
tors such as political pressures within the 
union, the number of new workers (many 
of whom may feel insecure in their trade), 
and the feeling of cohesion and unity (or 
lack of it) among the members of the build~ 
ing trades council of business agents. If 
a business agent is well liked and secure in 
his job and, moreover, if job opportunities 
are plentiful, jurisdiction will not be claimed 
as vehemently as when there is insecurity 
and lack of job opportunities. 

Plans such as the Louisville peace plan 
fit into this local framework of practices. 
A local referee may be better able to fit his 
decisions into local conditions, having re- 
gard for national rules, than the national 
joint board. A national body may overlook 
area practice matters. 

Several significant things stand out about 
the Louisville peace plan. 


(1) The plan has received acceptance by 
union and industry leaders in the Louisville 
area. This acceptance has arisen because of 
the existence of a trusted labor mediation 
agency in the city of Louisville to which the 
unions and contractors could turn for advice 


and help on their jurisdictional dispute 


problems. 


An additional factor which has aided the 
acceptance of the plan is the trust and con- 
fidence the parties have had in the executive 
director of the labor-management commit- 
tee. He drafted the dispute plan and has 
acted as referee under it. His position as a 
public official has been of value in the estab- 
lishment of the plan. 

Note also that the Louisville plan has 
been accepted by union and industry lead- 
ers throughout the entire Louisville com- 
munity. Previous reference has been made 
to the general business community’s ac- 
ceptance of the Louisville peace plan and 
the labor-management committee. No busi- 
ness or union leader interviewed objected to 


1 Note previous reference to the fact that in 
1954 over half the hours lost due to strikes in 
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the plan and most mentioned the peace plan 
favorably. 

(2) The two unions refusing to join the 
Louisville peace plan have participated in 
several cases. This participation was usually 
with the caveat that they would not bind 
themselves to accept the decision of the 
referee. Even participating on this basis is 
an indication of a favorable attitude by the 
unions toward the plan. However, as long 
as the carpenters and iron workers do not 
belong to the group signing the agreement 
the settlement procedures are weakened. 

(3) There is a jurisdictional strike prob- 
lem in the United States. The Louisville 
Peace Plan for the Settlement of Jurisdic- 
tional Disputes was established largely be- 
cause of the rash of jurisdictional strikes in 
Louisville in the early 1950's, particularly 
in 1954. 


There would appear to be no valid reason 
why local communities should not be per- 
mitted to establish procedures, including 
referral to a referee, for the settlement of 
jurisdictional disputes. Objections to local 
settlement are not valid. 


(4) A local plan for settlement of juris- 
dictional disputes can easily provide for ap- 
peal to the national joint board, the decisions 
of which agency can provide some degree of 
national uniformity. Local settlement pro- 
cedures can be used to prevent strikes that 
may occur before the procedures of the 
national joint board can begin operation. 


[The End] 


APPENDIX 


Louisville Jurisdictional Peace Plan 

The signatory parties to this plan, gen- 
erally, are affiliates of the signatory parties 
to the National Joint Board for Settlement 
of Jurisdictional Disputes. Each of the sig- 
natory parties to this plan recognizes that 
the National Joint Board has the ultimate 
authority to resolve disputes over jurisdic- 
tion and assignment of work. No proceed- 
ing or determination under this plan shall 
prohibit any signatory party from filing a 
claim with the National Joint Board; nor 
shall any proceeding or determination under 
this plan in any way prejudice any such 
party’s claim before the National Joint Board. 
This plan is designed solely to provide an 
effective, speedy, interim procedure for set- 
tling disputes over jurisdiction and assign- 
ment of work pending a final determination 
of such dispute by the National Joint Board 
if the disputing party or parties want to 


Louisville Peace Plan 


carry the dispute to the National Joint 
Board. 
ARTICLE I 

SECTION I. There shall be established 
the Louisville Jurisdictional Disputes Com 
mittee. This committee shall consist of one 
representative from each signatory party to 
this agreement. This representative shall be 
selected in accordance with procedures de- 
termined by the signatory union which he 
represents. 

SECTION II. There shall also be estab- 
lished a Planning Policy Board which shall 
consist of seven (7) members. Five (5) of 
these members shall be chosen by the Com- 
mittee from among the Committee mem- 
bers. Each of these members shall be 
chosen to serve for a period of one year. 
In addition to these five (5) members, 
the President of the Louisville Building and 
Construction Trades Council and the Presi- 
dent of the Kentucky State Federation ot 
Labor shall be ex-officio members of this 
Board. 


The Planning and Policy Board shall 
elect a Chairman and a Secretary. 

The Planning and Policy Board shall de- 
velop rules and procedures for the operation 
of this plan and shall be responsible for its 
administration. 

The Planning and Policy Board shall 
meet once each month, or more frequently 
if necessary, with or without the referee, 
to review the operation of the plan. 

SECTION Ill. There shall be established 
a Union Advisory Panel which shall consist 
of the same representatives who are Com- 
mittee members. 

There shall be established a Contractors 
Advisory Panel which shall consist of repre 
sentatives of the general contractors and 
the various specialty contractors. These 
representatives shall be named by the Gen 
eral Contractors’ Association and the Build- 
ers’ Exchange of Louisville 

SECTION IV. 
under this plan who shall be chosen by the 
Planning and Policy Board. The referee 
shall not be a member of or representative 


There shall be a referee 


of any of the signatory unions to the plan 


ARTICLE II 

This plan shall be operative in the geo- 
graphic area in which the particular dis- 
puting Louisville Unions have common 
jurisdiction. 

If a dispute should arise between a signa- 
tory Louisville union and another union 
which does not have jurisdiction in Louis 
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ville, this plan may be invoked by mutual 
agreement of the disputing unions. 


ARTICLE III 
SECTION I. Whenever a dispute arises 


over jurisdiction between crafts or the as- 
signment of work to a particular craft, one 
or more of the disputing parties shall notify 
the Referee and the Secretary of the Plan- 
ning and Policy Board of the existence of 
such dispute. Such notice of dispute shall 
be in writing and shall set out the issue in 
dispute. 


In the first instance, it shall be the duty 
of the disputing parties to meet and to try 
to settle the dispute. 


If no settlement is reached within 24 
hours of the filing of the notice of dispute, 
the Referee shall notify the disputing parties 
that he will hear the dispute. This notifica- 
tion shall set forth a time and place of 
hearing. 

The Referee shall hear the case and ren- 
der his determination as soon as possible 
but, except in unusual circumstances, shall 
render his determination within 72 hours 
from the time the dispute came under his 
jurisdiction. This period may be extended 
by mutual agreement of the disputing parties. 


The Referee, within his discretion, may 


proceed with the hearing in the absence of 
one or both disputing parties. 


SECTION II. At the hearing the Referee 
shall have at least two union advisors. These 
advisors shall be selected by the Referee 
from the names remaining on the Union 
Advisory Panel after each of the disputing 
parties has had the opportunity to strike 
five (5) names from the Panel. The Referee 
may also select one advisor from the Con- 
tractors Advisory Panel. 


The Referee shall not select as an Ad- 
visor any representative of the disputing 
parties or any representative of the Con- 
tractor for whom the work is to be performed. 

The Referee shall preside at the hearing. 
Each of the disputing parties shall have the 
right to present oral and written testimony 
and material to support its contention. Each 
of the parties shall have the right to cross- 
examine the other. 

The Referee and the Advisors shall have 
the right to ask questions of the disputing 
parties, and if necessary, with or without 
the disputing parties, inspect the work in 
dispute. 

The Contractor for whom the work in 
dispute is to be performed may appear at 


134 


the hearing to state his contention about the 
issue in dispute. 

SECTION III. At the conclusion of the 
hearing the Referee shall confer with the 
Advisors about the evidence submitted. There- 
after, and as soon as possible, the Referee 
shall issue his determination in writing and 
serve it upon all interested parties. 

This decision shall be binding on all 
parties to the particular dispute and shall be 
modified only by the National Joint Board 
or by mutual agreement of the disputing 
parties, 


SECTION IV. In making his determina- 
tion the Referee shall be governed by Agree- 
ments of Record filed with the National 
Joint Board; decisions of record made by 
the National Joint Board; agreements be- 
tween International Unions, and local trade- 
line agreements. 


While the determinations of the Referee 
are determinations only for the particular 
dispute in question, the Referee shall be 
governed by the previous determinations in 
cases in which the facts are the same or 
substantially the same, unless a decision by 
the National Joint Board has been issued 
which modified or reverses the Referee’s 
determination. In such event, the decision 
of the National Joint Board shall be con- 
trolling. 


SECTION V. Should any contractor or 
any local union have a question about the 
proper assignment of any work in the im- 
mediate future on any specific project, the 
interested parties shall meet to try to decide 
to which craft the assignment of work shall 
be made. If no agreement is reached, one 
or more of the parties may invoke the op- 
eration of this plan for a determination. 


ARTICLE IV 


SECTION I. Each of the signatory unions 
to this plan agree that it will not engage in 
any work stoppage or establish any picket 
line on any project for the purpose of pro- 
testing the assignment of any work or forc- 
ing the settlement of a question of jurisdiction. 

SECTION II. If any picket line is estab- 
lished for the purposes set out in Section I 
of this article by any union, whether it is a 
signatory party to this plan or not, the sig- 
natory unions agree that such picket line 
shall be ignored and not respected. 


SECTION III. If any signatory union to 
this plan fails to comply with Sections I or 
II of this article, the Planning and Policy 
Board shall make an investigation of the 
reasons for such non-compliance. Such in- 
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vestigation may include a hearing by the 
Planning and Policy Board. After such in- 
vestigation, the Planning and Policy Board 
shall issue a report setting forth its findings 
and recommendations. The recommendations 
shall be limited to a denial to the violating 
union of the right to use the machinery of 
this plan for not more than six (6) months. 

Any signatory union which has been de- 
nied the right to use the machinery of this 
plan on the basis of recommendations of the 
Planning and Policy Board may appeal this 
recommendation to the Louisville Jurisdic- 
tional Disputes Committee. The Committee 
by majority vote may sustain, reverse, or 
modify the recommendations of the Planning 
and Policy Board. 


ARTICLE V 


SECTION I. This plan shall become ef- 
fective as of January 1, 1955 and shall re- 
main in force and effect until December 31, 
1955 and shall renew itself from year to year 
thereafter unless modified or terminated as 
provided for in Section II of this article. 


SECTION II. Any signatory party to 


this plan desiring to modify the plan or to 


UNIONS NEED GREATER 


There is a great need for research and 
researchers in the trade union move- 
ment, according to Solomon Barkin, di- 
rector of research, Textile Workers Union 
of America, who spoke on this subject 
before the Tenth Annual Meeting of the 
Industrial Relations Research Association. 

“Research is a tool for gaining a keener 
knowledge of the present and for prepar- 
ing oneself for the future. It is a means 
for making more deliberate and studied 
choices of policies and selecting the 
programs and techniques best suited to 


fulfill the institution’s purposes. The 
trade union movement, at this stage” 
Mr. Barkin said, “must invite scientists 


to aid it in the understanding, analysis 
and evaluation of every phase of its ac- 
tivities and each of its goals in order to 
be better able to discharge the important 
trust for which the workers created it.” 

According to Mr. Barkin, it is not dif- 
ficult to ascertain the reasons for the 
| absence of significant original research 
| beyond the compilation of data for use 
| by the trade union movement. “The 
| leadership,” he said, “has not truly rec- 
| ognized the existence of basic deficiencies 
or problems in its operations, accomplish- 


terminate its participation in the plan, may 
do so by giving notice to the Planning and 
Policy Board at least 60 days prior to the 
renewal date of this plan. Such notice shall 
be in writing and shall state the modification 
desired and the reasons for the requested 
modification or the reason for termination of 
participation. 

At least 30 days prior to the effective date 
of such notice of modification or termination 
of participation, the Planning and Policy 
Board shall report its recommendations to 
the Louisville Jurisdictional Disputes Com- 
mittee. The Committee shall determine whether 
the recommendations of the Planning and 
Policy Board shall be accepted, rejected or 
modified if they involve a modification of 
the plan, or whether the plan should be con- 
tinued by the remaining unions if the rec- 
ommendation involves a question of termination 
of participation. 

SECTION III. During the first year of 
the existence of this plan, any signatory 
union may give notice of modification or 
termination of this plan 60 days prior to 
July 1, 1955 and thereafter Section II shall 
become operative. 


RESEARCH KNOWLEDGE 


ments or relations with its membership, 
the public and other institutions. There 
has been widespread satisfaction with 
the course of progress, although 
siderable discomfort exists at such 
nomena as the leveling out of the 
of union growth, the increased strength 
of the right-to-work movement, and the 
misconduct of individual officers. Only 
as these chinks in the became 
more obvious and serious have a number 
leaders begun to look to 


con- 
phe- 
rate 


armor 


of national 


more profound inquiries to redeem the 
movement and to launch it on a new era 
of growth and greater prestige.” 

Union leaders have concerned them- 


selves primarily with organizing workers 
and, once unions have been formed, nego- 


tiating union benefits. But Mr. Barkin 
thinks that unions should look to the 
future and prepare themselves for the 


responsibilities ef economic statesman- 
ship. 

“In an economic society in which man- 
agement insisted upon unfettered control 
over price and production policies, unions 
could not assume any over-all respon- 
sibilities for economic policy,” Mr. Barkin 
pointed out. 


| 
| 
| 
| 
| 
| 
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Legality of Lockouts Under the Taft 


The present survey deals with the legal! status and function of the 
lockout as a bargaining weapon in labor relations. The author feels 
that recently decided cases of the NLRB and the courts, which have 


tended, 


in the main, to legitimate the use of certain limited types 


of employer lockouts, will have the result both of helping to redress 
the balance of power between the labor combatants and of tending to 
encourage the further expansion of multiemployer bargaining units. 


N the industrial conflict that has existed 

in the United States over the years, both 
the employer and the union have developed 
various economic weapons or types of con- 
certed activities to materialize their objec- 
tives. The unions have frequently relied 
upon such devices as strikes, picketing and 
The employer has used black- 
These in- 


boycotting. 
listing, shutdowns and lockouts. 
dustrial techniques have, in some instances, 
been restricted by statutory enactments and 
court interpretations. For example, the con- 
certed activities of unions have been regulated 
by the National Labor Relations Act and 
the Taft-Hartley Act. Under these laws, 
wildcat strikes, sitdown strikes and strikes 
engaged in by governmental employees are 
Also, strikes that affect the safety 
welfare of society are subject to 
“control. Secondary boycotts are, in general, 
considered to be illegal, and the legality of 
picketing is determined by its objectives, 
the way it is conducted, and where it takes 
place; some restrictions have been placed 
upon the right of the employer to engage in 
lockouts and plant shutdowns during his 
economic struggles with the unions. 


illegal. 
and the 


Since the passing ot the National Labor 
Relations Act, the Board appointed to ad- 
judicate this law has been confronted with 
the problem of the legality of shutdowns and 
lockouts. It is unless an 
employer is limited by a contractual clause, 


recognized that 


he can close his plant for any reason other 
than to interfere with the employee's right 
to go into a union of his own choosing. A 
lockout of employees for the purpose of de- 
feating unionism violates Sections 8(a)(1) 
and 8(a)(3) of the statute. In determining 
when lockouts are Segal or illegal, the Board 
has developed some standards or criteria 
that are applied on a case-by-case basis. 
For example, the employer is required to 
present evidence of his economic status if he 
uses economic need as a reason for a lock- 
out. Also, the Board has put much emphasis 
upon the timing of the lockout, the extent 
to which the members of the union are dis- 
criminatorily affected by the lockout, and 
the degree of union hostility that has been 
expressed by the employer involved. 

e Board 


close a 


On the basis of these standards, th 
has ruled that it is illegal to either 
plant’ or threaten to shut down a plant to 
defeat unionism.? The Board has held that 
a shutdown to defeat a labor union consti- 
tutes a lockout and it is discrimimation in 
regard to hire and tenure of employment,’ 
and consequently makes the employer guilty 
of refusal to bargain.‘ Furthermore, the 
Board has decided that it is an illegal lock- 
out for an employer to move or to threaten 
to move a plant to defeat unionism,’ to order 
out of the plant all workers who want a 
to close a plant and advise workers 
seek employment 


union,® 


interested in unions to 


' Perfection Spring and Equipment Company, 

590 (1947): Sifers Candy Company 
NLRB | 296 (1947): Service Metal Industries, 
NLRB 10 (1951). 

2 Brown Garment Manufacturing Company, 
NLRB 857 (1945): Fairbanks Transit System, 
Inc., 108 NLRB 958 (1954): Denton, d.b.a. Mar- 
den Manufacturing Company, 106 NLRB 1335 
(1953). 


136 


NLRB 64 ( (1940). 
97 NLRB 


> Algoma Net Company, 28 } 

*The Whiting Lumber Company, 
265 (1951). 

5 Rome Products 
(1948). 

® Quest-Shon Mark Brassiere Company, Inc., 
80 NLRB 1149 (1948). 


Company, 77 NLRB 1217 
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artley Act 


By WALTER L. DAYKIN 


elsewhere * and to lay off temporarily a group 
of employees for engaging in a strike, rather 
than to use the grievance procedure out- 
lined in the contract, if the strike does not 
violate the agreement and the workers re- 
quest reinstatement.” 


Ina recent decision ® the Board held that 
it is legal to shut down a plant and lay off 
employees during negotiations with the union 
for a new contract. It was reasoned that n 
special or extenuating circumstances were 
present to justify the employer's behavior. 
Extensive and sincere bargaining had not 
taken place. The action was not facilitated 
because of a real threat of a strike because 
the union had made no provision for strike 
authorization. It was demonstrated that 
the shutdown was not taken to protect the 
plant and equipment. The emplover made 
no effort to get assurance from the union 

he could transfer his incompleted orders 
to other plants in case of a work stoppage 
or that he would be able to ship out his 
special orders if a strike did occur. In order 
to avoid any possible effects of a strike 
which might result in business losses, the 
employer transferred his business from the 
closed plant to his other plants and con- 
tinued to fill his orders. The Board held 
that such activity constituted an _ illegal 
method to destroy the strike. In an earlier 
decision, the Board had ruled that an em- 
ployer could legally shut down his plant 
during bargaining if the closing was not the 
result of union antagonism and was not a 
reprisal for a threatened strike.’ 

* Scott Paper Box Company, 81 NLRB 535 
(1949) 

* Dorsey Trailers, Inc., 80 NLRB 478 (1948) 

* American Brake Shoe Company (Ramapo 
Ajax Division), 116 NLRB 820 (1956) 

” Clinton Foods, Inc., 112 NLRB 239 (1955) 

"CC. C. Bennett, d.b.a. Novelty Peanut Com- 
pany, 69 NLRB 1031 (1946): Lucille of Holly- 
wood, 93 NLRB 37 (1951): Brown Truck and 
Trailer Manufacturing Company, Inc., 106 NLRB 
999 (1953) 

2 Texas Mining and Smelting Company, 13 
NLRB 1163 (1939) 

% Lovvorn, d.b.a. Georgia Twine & Cordaae 
Company, 76 NLRB 84 (1948) 


Lockouts 


However, over the years, the Board has 
consistently ruled that it is not a violation 
of the statute for an employer to lay off or 
lock out his employees or to move his plant 
for economic reasons or conditions." In de- 
termining whether or not the closing-down 
is for economic reasons, the Board has de- 
cided that it is not discriminatory to lock 
out employees, although the closing is co- 
incident with union hostility, if the employe 


presents data to show the bad financial status 
of the company ™ or if the shutdown is for 
repairs.” It is not illegal for an employe: 
to shut down a plant two days after a union 
lown is caused 
Neither was it 


e law for an 


wins an election if the sh 
by a production bottleneck.” 


i 


considered a violation of 
employer to shut down following a series ot 
strikes in violation of the contract because 
such work stoppages create serious produc- 


tion problems 


It has been held that it is legal for an 
employer who operates an integrated plan 
to cease operations in the plant if the workers 
in some departments engage in intermittent 
strikes during an organizing campaig1 In 
a plant of this nature, the departments func- 
tion in an interdependent fashion 
ly justified to shut down 


lepartments will 


ployer is economical 
until he is assured that all 
work. Furthermore, the employer can re 
fuse to resume work until the union agrees 


to a no-strike clause in the contract Als 
it is not illegal to lock out the second and tl 
shifts if the first-shift workers engage in a 
strike in violation of the contract. It is not 
economic to attempt to operate a plant wit! 
out the first-shift employees.” An employer 
who operates three canneries can close ne 
ot these plants during the canning seas 
and later | up anothe canne that is 
beet idled e is on the ve ge of msolven 
and |} as closed for economic re isons 

On the ther and, it has bee ruled tha 
tis illegal to shut down a plant atureily 
at the be v ng the slack seas tor lack 

rs a 1d er ex et 

he n tr Ss t lefeat i la \ 


*‘ Cookeville Shirt Company and P. M. French, 
79 NLRB 667 (1948) 

% Beckerman Shoe Corporation, 19 NLRB 82 
(1940) 

International Shoe Company, 93 NLRB 907 

(1951) 

Marathon Electric Manufacturing Vorpora- 
tion, 106 NLRB 1171 (1953) 

* Seaboard Packing Company, 107 NLRB 1295 
(1954) 

” Phillips Granite Company, 11 NLRB 910 
(1939) 
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The author is professor of labor and 
management, State University of lowa. 


shutdown has been declared to constitute a 
lockout even though the employer did pro- 
duce evidence of lack of funds and an excessive 
inventory because the record demonstrated 
that the employer had consistently and 
persistently been hostile to labor unions.” 
The Board considers a shutdown to be an 
illegal lockout and not caused by economic 
conditions if there is an absence of any 
precedent for a complete shutdown,” if be- 
fore the shutdown there has been an inten- 
sive effort to defeat unionism, if the plant is 
closed without prior notice immediately 
after the union has been successful in its 
unionization campaign, and if the employer 
discriminates against union persons by laying 
off the active union members and continues 
to operate only the nonunion departments 
in his plant.” 

As indicated earlier, the Board—in deter- 
mining the legality of a shutdown—placed 
a great deal of emphasis upon the timing of 
the activity. For example, a shutdown right 
after a union requested the employer to 
negotiate and one that excluded only active 
union members from the plant was con- 
sidered discriminatory. The Board ruled 
that a pretended shutdown for economic 
reasons is a violation of the law.” Also, the 
Board held that a shutdown was not due to 
economic reasons, even though the employer 
was confronted with financial difficulties, 
but was to defeat unionism because it oc- 
curred shortly after management became 
aware of the organizing activities of the 
employees and because of previous threats 
to close the plant if the workers affiliated 
with a union.* 

However, in Walter Holm and Company ™ 
the Board held that an employer did not 
violate the statute when he shut down his 
trucking operation on the same day that the 
union won a consent election. Despite the 
timing of the shutdown, the evidence did 
prove to the Board that the employer’s 
activities were caused by economic condi- 
tions. The Board reasoned that a strong 
suspicion of causal relations is developed 
when a lockout occurs at the same time the 


union is successful at the polls, and in con- 
nection with other evidence this is important. 
However, in this case, the facts presented 
showed that the employer had made known 
the possibility of a shutdown before the 
election results were received, he had not 
interfered with the union’s right to organize 
but had cooperated with the union, and he 
did not discriminate against union employees in 
regard to hiring when he resumed operations. 


In order to lessen the hardships involved 
in strikes, unions, in recent years, have em- 
phasized slowdowns or strikes on the job. 
These curtail production and still permit the 
workers to receive their wages. Also, in 
dealing with an employer who operates 
more than one plant or with employer as- 
sociations, unions have often struck a single 
plant or employer to harass the entire group 
without imposing the economic hardship of 
a strike upon all of its members. This type 
of strike is referred to as “whipsawing.” In 
adjudicating this problem, the old Board 
was more lenient with the unions than was 
the Board appointed under the present ad- 
ministration. The new Board decided that 
employers could use the lockout to protect 
themselves against “whipsaw” strikes be- 
cause such concerted activity was extreme 
and unjust, and the activity permitted the 
union to avoid imposing the economic hard- 
ships that are inherent in a strike upon all 
of its members. 


In adjudicating this problem of lockouts 
to counteract the effects of “whipsaw” strikes, 
the Board has considered each case coming 
before it on the basis of the merits involved. 
It has been held that it was a violation of 
the Taft-Hartley Act for 11 members of an 
employer's association to lock out their em- 
ployees when the union called a strike against 
the twelfth member of the association be- 
cause of the failure to agree upon a new 
association-wide contract or for all the mem- 
bers of an employer's association to lock out 
their employees when the union struck 
against one member of the group after an 
impasse had been reached in their collective 
bargaining relations. The Board reasoned 
in these cases that the only purpose of the 
lockouts was to exert pressure upon the 
union to break the strikes or the impasses. 
Such strikes, stated the Board, are legal; 


2 Reliance Manufacturing Company, 28 NLRB 
1051 (1941). 

2 Lone Lake Lumber Company, 34 NLRB 700 
(1941). 

2 Bochner, d.b.a. B and Z Hosiery Products 
Company, 85 NLRB 633 (1949); Otis L. Broyhill 
Furniture Company, 94 NLRB 1452 (1951). 

2 Crystal Springs Finishing Company, 12 
NLRB 1291 (1939). 
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** Goodyear Footwear Corporation, 80 NLRB 
800 (1948); The L. B. Hosiery Company, Inc., 
88 NLRB 1000 (1950); Somerset Classics, Inc., 
90 NLRB 1676 (1950): Rollins, d.b.a. Nashville 
Display Company, 93 NLRB 1310 (1951): A. M. 
Andrews Company, 112 NLRB 626 (1955). 

* 87 NLRB 1169 (1949). 
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shutdowns to defeat them interfere with 
protected concerted activities. In terms of 
the Board's standards, lockouts are not 
justified on the theory that lockouts and 
strikes are equal or commensurate weapons 
in collective bargaining and that the pre- 
vention of the lockout would impair, if not 
destroy, a significant economic weapon often 
used in industrial conflicts by employers. 
In other words, there is nothing in the law 
that equates strikes and lockouts. The Board 
reasoned that if an impasse results, the em- 
ployer can continue the old contract, or if 
the union strikes, he can legitimately replace 
the strikers. If he cannot replace them, he 
is not in any worse economic condition than 
the strikers themselves.” 


However, in other cases, the Board has 
upheld the right of members of an em- 
ployers’ association to lock out their em- 
ployees who are affiliated with a union that 
either threatens to strike or engages in a 
“whipsaw” strike. For example, in the 
Duluth Bottling Association case™ it was held 
that it was not illegal for four employers of 
an association to close their plants or lock 
out their employees, after the union had 
served notice of its intention to strike, if 
the action was taken for economic reasons 
or to protect the employ er’s property. The 
Board, in this decision, reasoned that the 
lockout was to avoid peculiar economic 
losses which would have resulted from the 
strike. The concerted activity of the em- 
ployers was not intended to cause, hasten or 
intensify the economic conflict, but it was 
so arranged that the lockout would occur at 
the same time as the strike. Also, members 
of an general contractors 
were privileged to lock out construction 
trades employees after a plumbers’ union 
struck against some members of the associa- 
tion. The nature of the construction work 
made it impossible for operations to con- 
tinue on an economic basis without plumbers. 
justified 


association of 


Theref re, the were 


economically to cease operations.” 


employers 


Betts 
not a 


the 


Was 


According to the Board, in 
Cadillac Olds, Inc. decision™ it 
violation of Section 8(a)(1) and (3) for 19 
members of an automobile dealers’ associa- 


tion to shut down their places of business 


the union 


the workers when 
called a strike against two members of the 
association after failing to obtain an associa- 


and lock out 


tion-wide agreement. The members acted 
in concert not to defeat or retard unionism, 
but because the union had threatened to 
strike any of the other members without 
notice. This action created operating diffi- 
culties which justified the shutdown. In the 
Buffalo Linen Supply Company case™ the 
new Board held that it was no violation of 
the law for members of a multiemployer 
bargaining association temporarily to lock 
out their.employees when the union struck 
against one member. The union did not 
state that it would strike against the other 
members, but the Board ruled that the fact 
that it did strike against one member im- 
plied future extended strike action or that 

strike against one member of the association 
was equivalent to a strike against all the 
members. The Board postulated further 
that if the strike against one member of the 
employers’ association constituted a threat 
against the other members, certain economic 
problems were created that justified the 
temporary lockout of the employees. The 
Board found that there were no antiunion 
motives involved in the lockout and that the 


action of the members of the employers’ 
association was defensive in nature and, 
therefore, not unlawful. It is evident that 
the Board was concerned with protecting 


the unity system of collective bargaining 
that had prevailed in this area. 

In adjudicating the problem of shutdowns 
or lockouts dealing with single-plant opera- 
tions, the courts have generally 
the Board’s reasoning in the matter. It has 
been held that it is illegal either to threaten 
to close or to actually close a plant to defeat 


accepted 


or break unions, even though there may be 
that the lockout is due to 
economic conditions or climatic conditions 

For example, in NLRB v. Cowell Portland 
Cement Company® the court ruled that the 
shutting-down of a plant 
practice. The employer contended that the 


some evidence 


Was an 


shutdown was for business reasons. The 


evidence did reveal that seasonal shutdowns 


+ 


were necessary, but it also showed that the 


employer closed down earlier than usual 


** Leonard, d.b.a. Davis Furniture Company, 
94 NLRB 279 (1951), and 100 NLRB 1016 (1952): 
Continental Baking Company, 104 NLRB 143 
(1953) 

* 48 NLRB 1335 (1943). 

* The Associated General Contractors of 
America, Inc. (Central California Chapter), 105 
NLRB 767 (1953). 

* 96 NLRB 268 (1951). 
109 NLRB 447 (1954). 


Lockouts 


NLRB v. Sifers Candy Company, 15 LABOR 


CASES { 64,866, 171 F. (2d) 63 (CA-10. 1948) 
NLRB v. Wallick and Schwalm Company, 22 
LABOR CASES { 67,099, 198 F. (2d) 477 (CA-3 
1952): NLRB v. Norma Mining Corporation, 24 
LABOR CASES ‘ 67,746, 206 F. (2d) 38 (CA-4, 
1953). 

*=9 LABOR CASES ‘ 62,580, 148 F. (2d) 237 
(CCA-9, 1945) 
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and stayed closed down a longer time. In 
NLRB v. Brown Company,® dealing with a 
plant shutdown, the evidence demonstrated 
that the corporation’s credit had been im- 
paired and that there were defects in the 
area of merchandising that had to be remedied. 
However, the company closed the plant and 
then created a dummy corporation and 
started business again. The only change 
made was that the employees who had been 
active in union organization were not re- 
employed. The court held that the shut- 
down was to defeat unionism and, therefore, 
Was a violation of the statute. 


On the other hand, a federal circuit court 
has ruled that if the Board charges that an 
employer violates Section 8(a)(3) of the 
statute by locking out employees to defeat 
or retard unionism, the burden of proving 
the charge with substantial evidence rests 
upon the Board. The employer does not 
have to disprove the charge. In this case it 
was shown that the employer did close the 
plant after learning of the union’s effort to 
organize the plant employees, but there was 
other relevant evidence presented to prove 
that the employer closed for economic rea- 
sons; therefore the employer could legally 
lock out his employees." In NLRB vy. 
Newton Company®* the court emphasized 
that the statute granted the employer the 
right to close down his plant or lay off 
employees and to determine which em- 
ployees would be laid off unless his behavior 
was to defeat unionism. It was also em- 
phasized by the court that membership in a 
union does not grant workers freedom from 
In this case the court refused to 
enforce the Board’s ruling that the em- 
ployer had illegally locked out his employees. 
It was reasoned that the Board must prove 
that the layoff was to defeat unionism. The 
Board is not allowed to pile inferences upon 
each other but must have relevant proof 
The court stated that the employer's hostility 
to unionism, the laying-off of a dispropor- 
tionate percentage of union employees, and 
the use of a rating method which could be 
applied discriminatorily did not constitute 


discharge. 


adequate proof of an illegal lockout. 
In adjudicating the legality of lockouts by 


employers’ associations to counteract the 


“whipsaw” strikes of unions against the 
members of the associations, the courts have 
disagreed in their decisions. For example, 
in Morand Brothers Beverage Company v 
NLRB™ the court held that individual mem- 
bers of an employers’ could 
legally retaliate against a strike called by 
the union against one member of the as- 
sociation after an impasse had been reached 


association 


in their contract negotiations, by laying off, 
suspending or locking out their employees 
who were aftiliated with the striking union. 
These employees were no longer covered 
by a contract because the bargaining with 
the association had failed. The court viewed 
the strike as one against the entire associa- 
tion in order to compel each member to 
accept the contract terms presented by the 
union. This right of lockout is implied in 
Section 8(d)(4) of the statute, and 
recognized by the court because the lockout 
is a corollary of the union’s right to strike. 


Was 


It is a weapon that the employer uses to 
exert economic pressure on the union just 
as the strike is used to exert pressure upon 
the employer. 

It has also been ruled in Davis Furniture 
Company v. NLRB* that a group of turni- 
ture dealers did not violate Section 8(a)(3) 
and (5) of the statute by temporarily lock- 
ing out all their employees when the union 
called a strike against one dealer and, later, 
issued a strike order against other dealers 
who were members of the association. In 
this case the court justified the lockout on 
the grounds that the dealers were threatened 
with and with the 
destruction of their The 
made an attempt to equate the strike 
the lockout. Also, in NLRB 7. ( 
Baking Company ™ the court ruled that it was 
no violation of Section 8(a)(3) for members 


customers 
markets. 


the loss of 
court 
and 
mtinental 


of a bakery employers’ council to lock out 
their production employees when the union 
engaged in a strike against one member. 
The court 


Board that the strike against the one mem- 


rejected the reasoning of the 
ber was to rectify a local condition of em- 


ployment and that the other 


members had 
no reasons to fear a strike against them. 
However, in a later case, dealing with the 


Morand Brothers Beverage Company,” the 


LABOR CASES 66,022 
(CA-2, 1950). 

* NLRB v. Goodyear Footwear Corporation, 
19 LABOR CASES { 66,129, 186 F. (2d) 913 (CA-7, 
1951). 

3% 31 LABOR CASES { 70,202, 
(CA-5, 1956). 

* 20 LABOR CASES ‘ 66,453, 190 F. (2d) 576 
(CA-7, 1951); NLRB v. Spalding Avery Lumber 
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2, 


184 F. (2d) 829 


236 F. (2d) 438 


Company, 27 LABOR CASES ° 69,106, 220 F. (2d) 
673 (CA-8, 1955) 

7 Davis Furniture Company v 
LABOR CASES * 63,689, 205 F. 


NLRB, 23 
(2d) 355 (CA-9, 
LABOR CASES ° 69,107, 221 F. (2d) 427 
1955) 
LABOR CASES 
1953). 


{ 67,624, 204 F. (2d) 529 


February, 1958 @ Labor Law Journal 


1953) 
27 
(CA-8, 
23 
(CA-7, 


federal circuit court decided that members 
of an employers’ association illegally had 
locked out their employees when the union 
called a strike against one member. In this 
case the was temporary 
lockout, but was intended to be permanent 
discharge. In the recent decision in Truck 
Drivers Local 449 v. NLRB (Buffalo Linen 
Company),” which had been sub- 


severance not a 


Supply 
jected to some criticism, an appeals court 
held that a strike called by a union against 
one member of an employers’ association 
after an impasse had been reached in their 
bargaining relations did not legalize a lock- 
out by other employers in the association. 
In reviewing the Board’s decision, the court 
did not deny this semijudicial body’s reason- 
that a strike 
association carried with it a threat of a strike 
all of the However, the 
held lockout of 


employees based merely upon a threat or an 


ing against one member of the 


against members. 
court that a temporary 
anticipated strike cannot be justified unless 
unusual economic hardships are created. On 
the the 
court reasoned that the implied threat showed 
economic justifications the lockout 
As a result, the court rejected the Board's 


basis of the evidence presented, 


no for 


reasoning that a strike of this nature de- 
stroys a unitary system of bargaining and 
that a strike against one member of an em- 
ployers’ association is equal to a strike 


against all of the employer members. The 
court emphasized that such a lockout violated 
Section 8(a)(1) of the Taft-Hartley Act by 


interfering with a form of legalized con 
certed activity and that it violated Section 
8(a)(3) because it was motivated by the 


desire to defeat an employee union organiza- 
a legal strike, and the efforts used to 
As a result the lock- 
regard to hire and 

Furthermore, 


tion, 


support a legal strike. 


out discriminated in 


employment 
stressed the point that Section 13 


tenure of 


court also 


of the Taft-Hartley Act only protects the 
right to strike. The fact that no attempt 
was made by Congress to protect the right 
to lock out may be used as an argument to 


legislative body had no 


establish such a right, or 


Is 


prove that th 


desire or intent to 


to equate lawtul strikes and lockouts. 
On April 1, 1957, the United States Su- 


preme Court overruled this decision of the 
United Court of This 
Court ruled that if the union called a strike 
multiemployer 


States Appeals.” 


against one member of a 
gaining association it would not be illegal 


the 


an untair labor practice for rest ot 


the employer members to lock out their em- 


#29 LABOR CASES ‘ 69,753, 231 F. (2a) 110 
(CA-2, 1956) 


Lockouts 


* 32 LABOR CASES 


the 
In 


Was 


temporarily during contract 
negotiations with the union. 

it was held that the lockout 
violation of Section &(a)(1) and | I 
Taft-Hartley Act because it was not the 
result of antiunion intentions, 
but was a defense weapon used to 
the group bargaining of the employers whicl 
was jeopardized by the 
conducted by the union 


ployees 
this cz 
not a 
3) of the 
motives or 
tec 


“whipsaw” strike 


In this decision dealing with strikes and 


lockouts, the Court made it clear that it 
was not concerned with defining when the 
employer could legitimately employ th 
lockout in the area of industrial conflicts 


However, it was reasoned that the locko 
Was recogni 


protects le 


is not illegal per se. It 
the Court that the 

strikes conducted by 
their demands in attempting to el 


gitimate 


law 


unions to materialize 


status of the workers. However, when a 
conflict arises between the union and _ the 
employer, this right to strike cannot be in 
terpreted in such a way as to destroy t 
self-help rights or privileges of the employer 
The Court rejected the reasoning 1 t 
court of appe als relative to the legislative 
history of the statute. Evidence was pr 
duced to prove that, prior to the ! 


the Taft-Hartley Act, various methods 1 
either restrict or outlaw multiemployver bar 
gaining were presented. These proposals 


were rejected largely on the grounds that 


they would affect collective bargair ex 
tively and, consequently, would negate 
defeat the main purpose of the act, wl 
was to develop industrial peace throug 
bargaining. This Supreme Court decis 
accepted the appeals court’s position that 
the Board was granted the statutory power 
to balance the interests of the union a1 
the employer in conflict situations by per- 


mitting the lockout if economic hards 
would result However, the Court wet 
even farther and granted the lock 
Status more nearly equal with the s ( 
when it justified the closing of plants 
order to safeguard multiemployer barg 

This decision of the Supreme Court does 
not conflict with the belie ma \ 
occupy signincant sit ns 1 thre 
gsovernment. Recently, the Pres t of 
United States and the Secreta i lal 
with the consent of some labor unions, aske 
Congress make certain amet! I nts t 
the Taft-Hartley Act. One of these woul 
amend Section 2 of this statute t revise the 


definition of the concept “employer” so that 


87 (1957) 
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it will include a group of employers who 
have willingly and voluntarily associated 
themselves together for collective bargain- 
ing purposes. If Congress does so modify 
the law, this will mitigate—if not eliminate 
—the problem of the legality of employer- 
wide lockouts. 

An analysis of the decisions of the Board 
reveals that careful attention has been given 
to the matter of the legality of lockouts. 
This semijudicial body has dealt with the 
problem on a case-by-case basis and has 
taken all extenuating circumstances into 
consideration in making its decisions. While 
the Board has been on both sides of the 
fence in dealing with this behavior, it has 
held that lockouts, to be legal, must be 
caused by economic factors and must not 
represent an attempt to defeat labor unions. 

A survey of the United States Court of 
Appeals decisions shows that the Board has 
been upheld in its rulings relative to the 
illegality of lockouts or shutdowns to defeat 
unionism. On the other hand, the courts 
have held that the burden of proving that 
lockouts were to defeat unionism rests upon 
the Board. The charges must be based upon 
substantial evidence and not upon infer- 
ences. In dealing with the rights of mem- 
bers of an employers’ association to lock out 
their employees in case the union calls a 
strike against one member of the association, 
the courts have been divided in their deci- 
sions. The circuit courts have consistently 
ruled that multiemployer lockouts are illegal 
if they are conducted to defeat union or- 
ganization, to destroy or weaken a union, 
or to avoid bargaining with a certified 
union. However, such boycotts have been 
declared legal if they are used to protect 
the employers from business and 
spoilage of materials, to protect property 


losses 


rights and to avoid difficulties in making 
business commitments in dealing with their 
customers, resulting from an actual or a 
threatened “whipsaw”’ strike. 

The decision rendered by the United 
States Supreme Court in the Buffalo Linen 
Supply Company case, in which the lockout 
was declared legal, strengthens materially 
the status of multiemployer bargaining. If 
the Court had declared this concerted activity 
of the involved employers illegal, the mem- 
bers of the association would still be in a 
position to present unified efforts in their 
bargaining relations, but the effectiveness 
of the bargaining power of multiemplover 
associations would have been lessened. The 
decision recognizes that group bargaining 
activities are partially the result of the 
weakness of small employers or single em- 
ployers when they are forced to negotiate 
with a strong union. It is reasonable to as- 
sume that this ruling will encourage more 
interest in multiemployer bargaining 

This decision does not legalize all lock- 
outs, but it does permit employers to engage 
in defensive lockouts. On the other hand, 
this ruling will affect negatively, or lessen 
the significance of, the “whipsaw” strike or 
the “divide and conquer” techniques of 
unions, which were developed to increase 
the power of labor organizations and to 
mitigate the hardships of strikes. The 
ultimate effect may well be to equate strikes 
and lockouts, or to give defensive lockouts 
a more equitable status with strikes. This, 
it is assumed, will facilitate the trend toward 
equalization in the area of labor relations, 
and result in the equalizing of the bargaining 
power of the two conflicting groups and 
thus effectuate the policies of the statute by 
creating industrial peace through intelligent 


bargaining. [The End] 


PRE-CHRISTMAS BACK-WAGE 


The Labor Department’s Wage and 
Hour Division, which administers the 
Fair Labor Standards Act, reported an 
unusually high number of pre-Christmas 
back-wage payments all over the country, 
ranging from a few dollars apiece to 
$4,000, from employers who had pre- 
viously failed to pay the minimum wage 
or overtime rate demanded by the act. 
Employees within coverage of the law 
must be paid a minimum hourly rate of 
$1 and at least time and one half their 
regular rate for overtime after 40 hours 
in a workweek. Affected employers every- 
where, regardless of the size of the dis- 


PAYMENTS MADE UNDER FLSA 


bursement found to be due, made special 
efforts to assure distribution of the checks 
to the nearly 20,000 families involved 
before Christmas. 

Most of these particular back-wage 
payments were made voluntarily by em- 
ployers after the Wage and Hour Di- 
vision, upon investigations, called attention 
to the violations. The FLSA 
employees engaged in or 
interstate or 
merce, or working in occupations closely 
related, and directly essential, to 
production. 


covers 
producing 
com- 


goods for foreign 


such 
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Organizational Picketing in 


New York 


By JOHN J. GOCHMAN 


The decision of the New York Court of Appeals in Wood v. O'Grady 
has been widely taken as holding organizational picketing per se 


privileged under state law. 
in the anomalous 
tinued 


position where ke must 
‘stranger’ picketing, being barred from both administrative 


This interpretation leaves the employer 


passively suffer con- 


and injunctive relief. The author takes issue with the legal rationale 


this 
refusal 


judicially 
to heed 


underlying 
judicial 


created 
the paramount 


involves 
policy. 


finding _ it 
state labor 


immunity, 


HE PROBLEM in Wood v. O'Grady,’ it 

has been said, is a reflection of the dis- 
jointed law in New York resulting from a 
conflict in policies relating to labor? It is 
therefore axiomatic that before we can at- 
tempt to discuss the Wood 
so-called effect on the status of organiza- 
tional picketing in New York, we must 
understand and try to put in their proper 
perspective the underlying conflicting poli- 
cies in New York labor law. 


case and its 


Stranger Picketing 
In 1935 New York Anti-In- 


junction Act,* as did so many of the other 
state legislatures that followed the lead of 
the Norris-LaGuardia Act.*. The act pro- 
vides that no court or judge shall have juris- 


enacted its 


diction to issue an injunction in any case 
involving or arising out of a labor dispute 
unless certain findings of unlawful acts are 
made.” The protections afforded by the act 
were nothing new or startling in New York 
at that time, for New 

126 LABOR CASES § 68,745, 307 N. Y. 532, 122 
N. E. (2d) 386 (1954). 

> Note, 30 New York University Law Revieu 
1452 (1955). 

‘New York Civil Practice Act Sec. 876a, here- 
inafter referred to as the Anti-Injunction Act 

*47 Stat. 70 (1932), 29 USC Secs. 101-115 
(1940). See Perlman, The Little Norris- 
LaGuardia Act and the New York Courts,”’ 25 
New York University Law Review 316 (1950). 

5 New York Civil Practice Act Sec. 876a(1). 

® Bossert v. Dhuy, 221 N. Y. 32, 117 N. E. 
582 (1917): National Protective Association v 
Cummings, 170 N. Y. 315, 63 N. E. 369 (1902) 


Organizational Picketing 


York was one of the 


that peaceful 
picketing is a legitimate right of labor.£ The 
prior trend had been to ste adily broaden, by 


peaceful 


earliest states to recognize 


judicial decisions, the area where 
picketing operated as a privileged form of 
economic The New York 
had reached the point at which picketing, 
in the 7 lawful objective by 
lawful means, received a privileged status." 
Then came the Anti-Injunction Act 
defines labor dispute in such broad terms as 


coercion. courts 


pursuance of a 
which 


to include any controversy concerning con 


ditions of 


respective interests 


employment arising out of the 


of an employer-employee 
relationship, regardless of whether a proxi 


mate employer-employee relationship ex 


isted.” This broad definition includes, by its 


terms, stranger picketing 


Stranger picketing has been defined 
the peaceful picketing of an employer 
which 


an outside union represents not 


only a minority of the employees of the 


employer.’ This type of picketing has a two 
fold either be for organi 


purpose. It may 


See also, Frankfurter and Greene, The Labor 
Injunction (1930), p. 42 

7 Exchange Bakery & Restaurant, Inc. v. Rif- 
kin, 245 N. Y. 260, 157 N. E. 130 (1927). Accord 
Nann v. Raimist, 255 N. Y. 307, 174 N. E. 690 
(1931): Stilwell Theatre, Inc v. Kaplan, 259 
N. Y. 405, 182 N. E. 63 (1932) 

’ New York Civil Practice Act Sec. 876a(10c) 
For example, Empire Ralph Corporation v 
Moving Picture Operator’s Union, Local 
AFL, 155 N. Y. S. (2d) 76 (S. Ct., 1956) 

*See Petro, ‘‘Recognition and Organizational 
Picketing in 1952,"’ 3 Labor Law Journal 819 
(December, 1952). 
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as 
by 
or 
. 


Mr. Gochman is with the law firm 
of Otterbourg, Steindler, Houston 
& Rosen, New York City. This arti- 
cle, the author's senior law note, 
was originally published in the 
March, 1957 issue of the New York 
University Intramural Law Review. 


zational purposes—‘to cause the employees 
of the picketed employer to join the union” “ 
—or it may be for recognitional purposes— 
“to induce the employer to recognize the 
picketing union as exclusive representative 
of the employer's employees for collective 
bargaining purposes.” ” 

Since both types of stranger picketing are 
within the terms of the Anti-Injunction Act, 
such picketing is justified by the legislative 
policy and, therefore, cannot be enjoined.” 
{t has been enjoined in many instances,’ 
however, for the act is not the only labor 
policy statute in the state. Two years after 
the passage of the Anti-Injunction Act, 
New York passed an equally and possibly 
more important State Labor Relations Act," 
the state counterpart of the Wagner Act.” 
This act sets forth, as its paramount policy, 
the right of employees to bargain collec- 
tively through representatives of their own 
choosing, free from interference, restraint 
and coercion by the employer.” Thus, the 
concept of majority-free-choice governs, and 
the employer commits an untair labor prac- 
tice if he coerces or interferes with his em- 


ployee’s free choice.” 


It accordingly became necessary for the 
New York courts to look to both equally 
important policies of the state in a stranger 
picketing case. Recognitional picketing by 
a stranger union, which was justified and 
not enjoinable before the State Labor Rela- 
tions Act required an employer to recognize 
only a majority union, became enjoinable 
thereunder.” The rationale is that picketing 
for recognition in such an instance is clearly 
for the unlawful purpose of seeking the em- 
ployer’s acceptance of a minority union as 


exclusive bargaining representative, thereby 
compelling the employer to commit the un- 


fair practice of coercing his employees in 
their free choice of bargaining representa- 
tives.” While the case of Goodwins, Inc. v 
Hagedorn™ made recognitional picketing a 
closed issue in New York, it is still very 
much an open question whether a stranger 
union is privileged to picket for organiza- 
tional purposes in the same circumstances in 
which picketing for purposes 
was held unlawful and enjoinable.” 


The mass confusion and 
tainty in the field of organizational picketing 
in New York, it would seem, is a result of 
the approach adopted by the courts. Instead 
of using the rational legalistic approach that 


recognition 
uncer- 


general 


status of recog- 


focused 


was used in resolving the 
nitional picketing, the courts have 
their attention on, and have become 
pletely immersed in, the concept that or- 
being in some way 


com- 


ganizational picketing, 
identified with free speech, is entitled to a 
special status, notwithstanding its ultimate 


coercive effects 


at footnote 9, at p. 820. 
™ See article cited at footnote 9, at p. 820. 
= May’s Furs and Ready-To-Wear, Inc., v. 

Bauer, 282 N. Y. 281, 11 N. E. (2d) 910 (1937): 

Erchange Bakery & Restaurant, Inc. v. Rifkin, 

cited at footnote 7: Palmero v. Motto, 25 LABOR 

CASES { 68,173, 283 App. Div. 746, 128 N. Y. S 

(2d) 221 (2d Dep't, 1954). 
™ Dinny & Robbins, Inc. v. Davis, 6 LABOR 

CASES { 61.495, 290 N. Y. 101, 48 N. E. (2d) 280 

(1943): Florsheim Shoe Store Company v. Retail 

Shoe Salesmen’s Union, Local 287, CIO, 6 LABOR 

CASES { 631,113, 288 N. Y. 188, 42 N. E. (2d) 

480 (1942): Bond Stores v. Turner, 1 LABOR 

CASES § 18,461, 285 App. Div. 769, 14 N. Y. S. 

(2d) 705 (3d Dep't, 1939). 
™ New York Labor Law Secs. 700-716, here- 

inafter referred to as the State Labor Relations 

Act. 

649 Stat. 449 

(1952). 

* New York Labor Law Secs. 
™ New York Labor Law Sec 
*% Building Service Employees 

Gazzam, 18 LABOR CASES 

U. S. 532 (1950): Goodwins, Inc. v. Hagedorn, 

20 LABOR CASES { 66,609, 303 N. Y. 300, 101 

N. E. (2d) 697 (1951): American Guild of Musi- 

cal Artists, Inc. v. Petrillo, 4 LABOR CASES 

{ 60,639, 286 N. Y. 226, 36 N. E. (2d) 123 (1941). 
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” See article cited 


(1935), 29 USC Secs. 151-168 
703-704. 

704. 

Union, Local 
65,764, 339 


262 W. 


“See Petro, ‘“‘Labor Relations Law."" 1155 
Annual Survey of American Law (1956), pp 
199, 209-211, 286, 296-298, also appearing in 31 
New York University Law Review 288 (Febru- 
ary. 1956). 

* Cited at footnote 18. 

*1 For cases holding that organizational picket- 
ing is privileged, see M. Kraus ¢& Brothers, 
Inc. v. Bergman, 31 LABOR CASES © 70,365, 2 
N. Y. (2d) 155, 157 N. Y. S. (2d) 947 (1956); 
Sierad Company v. Greene, 30 LABOR CASES 
69,485, 153 N. Y. S. (2d) 160 (S. Ct., 1956): 
Mighty Knitting Mills, Inc., v. Simensky, 30 
LABOR CASES { 69,972, 154 N. Y. S. (2d) 491 
(S. Ct., 1956): Bungalow Bar Corporation v 
Hefferman, 30 LABOR CASES 70,055, 154 N. Y. S 
(2d) 1005 (S. Ct., 1956). For cases holding that 
organizational picketing is not privileged, see 
Davis v. Silverberg, 30 LABOR CASES ‘ 70,151, 
155 N. Y. S. (2d) 321 (S. Ct., 1956): Universal 
é& Stevedory Corporation v. Hurly, 31 LABOR 
CASEs § 70.240 (S. Ct. N. Y., 1956): Porrata v 
Gross, 30 LABOR CASES 69,934 (S. Ct. N. Y., 
1956): Hot Shoppes, Inc. v. Ferrara, 31 LABOR 
CASES § 70,205, 2 Mise. (2d) 415, 152 N. Y. S. (2d) 
529 (1956): Meltex, Inc. v. Livingston, 28 LABOR 
CASES § 69,483, 208 Misc. 1033, 145 N. Y. S. (2d) 
858 (1955). 

= See note cited at footnote 2. 
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The free-speech concept was first set forth 
by the Supreme Court in the controversial 
and now dated Thornhill v. Ala- 
bama,™ which reasoned: 


case of 


In the circumstances of our times the 
dissemination of information concerning the 
facts of a labor union dispute must be re- 
garded as within that area of free discussion 
hat is guaranteed by the Constitution.” * 
Implementing this decision was the opinion 
in American Federation of Labor v. Swing 
in which stranger picketing Was given pro 
an exercise of free 
this point, that s 

picketing was equated with free 
would not be enjoined. A state 
impair this constitutional privilege by 


tection as speech. It 
the 


speech, It 


seemed, at » long as 


court could 
not 
narrowly restricting tl 

labor 


le area of permissible 
ntest However, this superiority of 
e constitutional right of picketing 


— 


mediately 


im- 


came under closer scrutiny. The 


Court, looking into the nature and character 
of the picketing, began to slowly limit and 


vhittle away its so called privileged Status 
the Court held, in 


ect, that picketing was free speech plus 


a seTies Of decisions, 


economic coercion and, hence, subject to 


restrictive limitations by the states Dhe 
picketing was constitutional 

if its sole purpose was publicity and com 
munication rather than u 
an employer's economic activity 
important, if it did not offend 


m Of 


Supreme Court, in a series ot 


sounded 


banned 


2 LABOR CASES © 17,059, 310 U. S. 88 (1940) 
**Case cited at footnote 23, at p. 102 


1 
112, 312 U. S. 321 


3 LABOR CASES *€ 51 3 
and 


(1941) 


Burstein Picketing Speech,”’ 4 Labor 
Law Journal 791, 796 (December. 1953) 
Wilh Wagon Drivers Union, Local 75 v 


LABOR 
Bakery Drivers, 
5 LABOR CASES 51,136 
Cafeteria Employees Union, 


Veadowmoor Dairies, Inc., 3 
€ 51,111, 312 U. S. 287 (1939) 
Local 802, AFL v. Wohl 


5 U. S. 769 (1942) 


CASES 


Local 2 v. Angelos, 7 LABOR CASES ° 51,167 
320 U. S. 293 (1942): International Brotherhood 
of Teamsters Union, Local v. Hanke, 18 
LABOR CASES £ 65,763, 339 U. S. 470 (1950) 


**See article cited at footnote 26, at p. 80 


** Carpenters Union, Local 213, AFL v. Ritter’s 
Cafe, 5 LABOR CASES 1 51,137, 315 U. S. 722 


(1942) ; 
Company, 16 
(1949) : 
CASES 


Empire Storage 
LABOR CASES ° 65,062, 
Hughes v. Superior Court, 
339 U. S. 460 (1950) 


Gibney v. and Ice 
336 U. S. 
18 LABOR 
Building 


190 


© 65,762, 


Organizational Picketing 


speech inherent in it, and the Supreme Court 
would not that 
had 


judgment 
of the state court. The Supreme C« 
implied that 
speech at all or, possibly, that it is speech 


substitute its for 
urt 


“picketing is 


therefore not 


and something less.” 


These changing views of the Supreme 
Court had their effect upon the New York 
courts. In the first few | 


Building Service Employes 


vears following 


Union, Local 26: 


v’. Gassam" the New York courts, in a series 
of well-reasoned opinions,” concluded that 
although a union said it was picketing fe 
organizational purposes, a closer look int 
the nature and character of the picketin 
per se resulted in a finding that this picket 
Ing Was not organizational. It was thing 
more than coercion of the employees int 
a minority union which is an illegal purpose 


under the State Labor Re ations Act 


act was called by the courts, as ea ly as 


1941, the paramount labor p lic act im the 
State 

The well-reasone 1 opmmions discussed above 
were very much in the itv, I vevel 
The New York courts, on the ur S ¢ 
tention that it was picketing f rganiza 
tion, held, without looking into the un S 
ultimate purpose of striving for re esenta 
tive status, that the I cketing is ‘ 
able - Now ere in al t these ises i 
t been suggested that the ral it il 


Service Employees Union, Loca Gazzar 
cited at footnote 18 
See article ted at footnote 26 it | 791 
Cited at footnote 18 
Haber & Fir Jones, 18 LABOR CASES 
65.846. 277 D 76 gN Ys 2a 
3993 (1st Dep't, 1950): S. S. Penne 
Ferretti, 201 Mis 563. 105 N. Y. S. (2d) 889 
(S. Ct 1951 Vyka intry h Lewis 
x) LABOR CASES © 66,639, 109 N. Y. S i) 594 
(S Ct 1951) Wert s Country a Ine 
v. Lewis 1 LABOR CASES ° 66,977. 202 Misi 
624, 114 N. Y. S. (2d) 620 (S. Ct 1952) 
Florsheim Shoe Si ¢ (Company Reta 
Shoe Salesmen’s Union, Local 87, CIO, cited ¢ 
footnote 13 
‘See Koretz Law (195% 
Survey of New Yor niver 
sity Law Review 
Rothe.berg Organizational Picketing 5 
Labor Law Journal 489 (October. 1954) 


| 
lef picket line produced less pressure than arty 
dehnit mic contest 
other species of picket line Phe specia 
Then the status of the picketing, the courts reasoned 
ecisions that i! e death knell tor vas le element of its inte1 1 pur 
the loctring set torth in the TI rniit case, pose pur] se was to intorm thie 
left it solely up to the state legislatures o1 lic of a labor dispute It was, f¢ l thie 
courts to establish an illegal-objects test 1 Thorni rule, a right of free s] and 
for picketing.” Once the state courts dete since it was directly within the purview of 
mined that a union acted for an impropet the Anti-Injunction Act, it was I 1 
purpose or objective, the picketing could be ible However, the courts refused to sec : 
ardless ot the element of that in almost all instances, the ellectiveness 
é 


See article cited at footnote 19 
‘Exchange Bakery & Restaurant, Ine 


at footnote 7. See also cases hok 


n, cited 
ing that organizational picketing is privilege 
cited at footnote 21 

3% Case cited at footnote 1 
*See article cited at footnote 19 

” Sidney J. Wood, 15 SLRB 124 (N. Y., 1952) 
* Wood v. O’Grady, 21 LABOR CASES ° 66,995 

New York Law Journal 1682 (S. Ct., 1952) 
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of this type of picketing resided in its ulti- — extsted, since the stranger unton was merely 
tate purpe By a iversely afte cting ti el saat in rgzani at al activity \\ 
business of the employer and the employ then began an action in the New York 
ment of his workers, and by applying pres Supreme Court to restrain the picketing 
sures to both to make them vield, it was but the court dismissed the action Iding ‘ 
a flagrant violatior f the State Labor Rela- that the purpose t the | keting was t 
tions Act.” The court tried to resolve this lawtull rganize the employees.” The Appe 
point by holding that incidental econon late Division reversed ldine that t 
niurv must be tolerated as eing a neces -keting ver is 
sarv incident of the exercising of the free- intended t rce the emp! re to v ute 
speec lege f the uni t rgzanize tl State al r Relati ns Act by I rcing 
Only when substantial and irreparable in- him through economic pressure to sign a 
. iturv is sl vn to result will an injunction b contract th a union icl ud 1 rept 
ssued in these cases sentative status a! mg his emp! 
It on then ¢ +} the New York Court t Appeals, by a nat 
eve evVvedls 4 i \ 
attempting to construe with it the very im- 
there vas a tendency to privilege val 
a Mal CKE « se, there Vas a ick 
over-all uniformity in holding this 
f picketing to be privileged not. Wher: | maiorit began its 
the cas 1 Urdd as decided, ring t the state’s | ng 
wae eht by many that New York had rea 
fina led a rmative the at < pout 9 nvernie 
tiot ; ether organizational picketing was resulting from s nicketing is not a . 
| us€ f its identit tion with tree speec! n tf nt ¢ ine nt t s pol 
nati + il iwt Re + + it 
Wood v. O'Grady most amount to no more ‘than 1 ns 
resulted in a disagreement among the mem- 
bers f the New York Court I AI peais | irt I fi t eld that si t 
Wood operated a retail liquor store in Ne Anti-Injunction Act permits organizat 
York City He employed three sales clerks picketing bv a stranger t n. t acts a 
who had no union affiliation. 1 letendant companving this type of picketing are just 
stranger union advised Wood in October fied. One act that t majority stified as 
of 195] of its intention t rganize his em mere personal inconvenience is the picket 
plovees. When the employees retused t ng of W ’s wholesale dealet , 
om the union, the dete la regan picKke the « stopping deliver 
ing the store. The pickets carried placards iriver refused to cross the picket li this 
stating that the empl vees of the stor: ere is a Clear ist t secondary ! tt i 
nonunion and requesting the public not t maiority reasoned that all this had occurt 
patronize the nonunion stort in the past. and nothing ass a ane 
Wood then petitioned the New York cate the unions imtention to rest that 
elect! t letern Ime wi +} er the unit te 
was the aut rized bargaining agent if $ [he picketing at tl store tor rt 
empl vees. [The petition was lismmissed vears nelud ny pla irds isked t 
: the ground that no representation questior public not to patronize the stor 1S ul 
211 “ Wood v. O’Grady, 24 LABOR CASES * 68,021 


| 
I y the State Labor Relations Act than t ga t my : 
itionai picketing as unlawt ‘ st N t Apt : 
nicketing is at all times ng lawt ; 
| thr 
See artick ted at footnote 4. at {| iT ng for five vears i ertain 
Since the union is still f ‘keting Wood at th tion that the emt ¥ s suffering damages 
present time according to a clipping fr the ® Case ted at f tnote 1 P a7 ‘ 
47 
Organizational Picketing 14 


Picketing must have an object. The avowed 
object was to disrupt plaintiff's busi- 
ness and to prevent customers from patron- 
The fact 


would 


izing plaintiff’s store 
that 
ridiculed by the union 

‘t is to injure the business 


only be 
that the 


signs reading 


way 
illustrates 


employer.” 


From this explorati case, it can- 


at organizational picketing per 


not be said th 
se was constitutionally protected. All the 


+} i 


judges agreed that the identification 


of pick- 


and 


eting with free speech did not permit 
It would seem that 


all picketing 
7 be that organizational 


of the case can, at best, 
picketing cannot be enjoined where 
evidence of unfair practices on t 
the employer, and it appears th 
ployer is not suffering, in the 


court, irreparable injury from the ] 


Effect of Wood v. O'Grady 
on Organizational Picketing 


Although Wood v. O’Grady did not 


} r nicke 
principle that 0 zational picket- 


for the 


ing was privileged, lower courts in 
large majority of ci I 

In a typical post-H’ 

‘ages, Inc. v 

lo 


employer 


against 
deman 
yntract. 
directed 


the employer t 


against 


plovees 1 
pose of the picketing 
Any injury 


onvenience 


the 

Was 
employees. 
personal 
What the lower c 


scope 


injury. 
to broaden the 
holding that peaceful picketing f rgan- 


izational purposes constitutes dispute 


per se and may not be enjoine 


In the few atypical cases since the Hood 
case, the courts have concluded that picket- 
ing may be unlawful even though conducted 
in pursuance of a lawful labor objective.* 


Exemplary of such an attitude ts 
guage from one of the cases: 

. . Which 
York is 
taking th 


~+ 


find nothing 
idea that New 
tionally prohibited from 


that picketing which is 1 coercive 


clearly apparent 
New 


O al 


Conclusion 
The Ne Ww 


because 
more impor 
The positive 
been an incre; 
izational picketing 
in New York,” 


5t Case cited at footnote 1, at p. 48 

* See Meltex, Inc. v. Livingston, cited at foot- 
note 21: see also article cited at footnote 19, 
at p. 212. 

5329 LABOR CASES *° 69.820, 3 Misc. 
150 N. Y. S. (2d) 497 (1956). 

% See article cited at footnote 19. 

55 See cases holding that organizational picket- 
ing is not privileged, cited at footnote 21. 


(2d) 526, 
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* Meltex, Inc. v. Livingston, cited at footnote 
21 

* A bill was introduced in the New York 
Legislature that was designed to exempt from 
the anti-injunction law any labor dispute in 
which a primary objective of the picketing is 
to induce employees to join a union (Van Wig- 
geren, Int. $2927, Pr. No. S3108 (1955)). This 
bill was defeated in 1955, but at the present 
there are similar bills up for consideration 
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s lan- 
sup- 
stitu- 
view 
4 the oppressive and causes actual harm is unlaw- 
a ful even though pursued without disorder 
and for an entirely lawtul labor objective.” 
The court in this case would enjoin all 
not a lawtul labor objective 
The ractical effect of the 1 case 18 
P| The employer cannot appeal 
=e iS ork State Labor Relations 
part Of Board fama election to determine whether 
the em- or not the union has a majority status, not 
or the may he appeal to the courts. The union is 
alowed an opportunity to refrain from ask- 
ing for an election until it is assured of 
majority representation. The only avenue 
and likely economic coercion. The solution 
i to this problem would be to allow the em 
a labor relations board when ganizational 
} picketing ccurs fe r an election to deter- 
ay mine whether or not the union has the rep- 
, resentation necessary to be a lawful bargaining 
isk agent. This would curb lengthy picketing 
1; mat } lancer sane nr wr 
tion ting where the union had 4"¢ ¢lminate the dangers 
mad 1 that the employer enter 
into he picketing was peaceful 
nor was it to bring pressure to bear upon teaning of the labor dispute provision of 
the emplover in rder to compel the em- the Anti-Injur ction Act a seheehdei r ft per- 
The actual pur- sonal de te Fone on, and the vy have use 1 it 
to organize the and disregarded it when tl ey so lesired 
ffered was only The Ht” Case, as have seen, res¢ lve 1 
little, due to the numerous majority opin- 
ions that partially concurred with each other 
The question of whether organizational picket 
ing is privileged still remains unanswered 
int State Labor Relations 
: effect f the case has 
awareness that organ 
should be declared illegal 
r the employer is not 
= 


[The End] 


m page 104 


cited at footnote 19 zational 
‘lear and concise summary 
underlying principles concerning union 


Organizational Picketing 


centred hv ¢ har with muinorit t tat itm Gold 
required Dy law to Dargat vith minority cease to SuDSIdIZz¢ 1 Ul I 
unions. If the courts would begin to tollow at the expense of the employees’ rights. It 
end of the majority of e other! the courts would re n 
states,” 1t would become apparte nen Injunction Act and the State Labor Rela- E 
a rganiza nai picketing 1s no erel Act in t ‘ 
1 ( 1 i a Cast 
from ill ] nitinmal micketir Roth 
oniy conciude tna rga i na CKE 1g 
tvpes of picketing have the maniutestiy liega : 
+} a minority union prevents tree emplovec : 
purpose enyving t ie emp vees 
right to treely choose their bargaining agents 
it the irts \ uld realize this, they e enyomed 
the peaceful enjovment f freedoms whicl rights by iter ittempts t iss 
the Constitution guarantees contingent upor lispute as a “maior » Se ; - 
the uncontrolled will of an official—as by eit this ruling in effect ts refusal t 
requiring a permit r license wh mav be revit the ast See of ‘ 
eranted or ithheld in the discretior such J » 1 7 22 
4 il is an une nstitut nal censors OF 70 O44 
treedoms As such the Court ruled that 1 cas nvolvit tl problen t mi] 
prior restraint upon the enjoyment of First 
ndment tree ms and lavs a torbD trom nm nf 
tected | the Constitutior1 \ claim that € 70.969. the Ninth ¢ ‘ that it 
+ erdinar iT val 1 hye aust t sed nila ful tor the 1 
ner vear for each paid orgat S600 
for ea pavil member obtained by the ' 
rganizer, was not ruled upon by the Court ate 
Justices Frankturter and Clark ssented o1 ling t 
the grounds that the federa testior 
nstitutionalitv was not proper raised i1 
< the er cour According ssent, settlement f ‘ 
tit KY, uld 1 ied since eV malkec 
ive not been used t stime a tedera all rest + ere 
rhe Supreme Court declined to revit it is a ‘ 
eing emt ved ata Salary er thant tri tanec ¢ 
fixed for minors and met ndey board t ( 
[he New York wage order for th anpea 
ndustry beet applied ny that t ctatit 
ses. whe the iring women and not t a in 
ire s forbiddet Lismissa the vers to at 
appeal by the Supreme Court was based oar sta ‘ 
i ( a subdstantla edt 4i q Se t i 4 
See / mipan vv. Lubm, 33 LABOR as establish nder a 
Cases € 71.180 ne agreement 4 
im al er case, a tederal appeliate ¢ 1 4 é is ¢ 1 1 
Ri nal ruled that rail ad +} eit i irs ning 1 
whicl ere preahibited trom striking over ul professiona 
\ pre 
t “ould not nertfect rike Nome. 33 La ("A s © 70.954 
a “minor” dispute could not pertect strike A yne, 3. As ! ; 
methods and the free I e of em 
see Petre The Labor P / f the 
iety (1957), pp. 149-172 


Was the Agency Shop Prematurely 


This article resumes discussion and appraisal of the still-lively 


controversy over ‘‘union security’’ arrangements v. 
After clarifying the policy goals of the Wagner and 


enactments. 


‘ 


‘right to work”’ 


Taft-Hartley Acts, the author states that the presently counte- 
nanced form of statutory agency shop is a fair compromise, being 
a natural outgrowth of the normal collective bargaining process. 


— the past decade the phrases 
“right to work” and “union shop” have 
assumed prominent positions in the vocabu- 
lary of labor relations. Perhaps no other 
two phrases have been more hotly contested 
or caused a deeper chasm between the two 
opposing camps. 


Employers have been quick to champion 
the chant that no person in a democratic 
America should be forced to join an organi- 
zation will. To further force 
him to join an organization as a condition 
of employment is, to them, unheard of 
(The antidemocracy theory would be an 
acceptable argument if it were a true and 
noncamouflaging reason for resisting the 
union shop.) In the other camp, unions 
have been equally quick to defend the union 
shop on the grounds that nondues-paying 
members of a bargaining unit should not 
be permitted to “free ride” into the benefits 
gained by unions which are financed by 
dues-paving members of the same. unit. 
(The union position would be a valid argu- 
ment if all membership dues paid into union 
coffers were used exclusively for negotiating 
Wage increases and if “power 
and “empire building” did not 
the picture.) 


against his 


grabbing” 
enter into 


The applicable labor laws have done little 
to help a peaceful settlement. Under these 
laws, a union is guilty of an unfair labor 
fails to treat alike all 
ployees in a bargaining unit, regardless of 


practice if it em- 
whether or not they are dues-paying mem- 
bers. Absent this provision, the 
would negotiate increases only for union 
members with little or no regard for non- 
members. Under 
ment, the nonunion employees would soon 


150 


union 


union such an arrange- 


see the folly of remaining outside of thie 
fold and would become union members 
The “treat all unit members alike” doctrine 
was adopted to prevent just such 
happenings from taking 

result, the union has persisted in its “free 
rider” debate 


coercive 
place, and, as a 
Scouting around for a metl 

they could accomplish their de- 
sired end, with immunity from this provi- 
sion, the unions hit upon the shop. 
Under this type of shop, the nonunion mem- 
bers of a bargaining unit need not join the 
union; they must 
dues to the union as are 

members of the same unit. 


whereby 


agency 


the same 


paid by the union 


however, pay 
The unions pro 
moted the agency shop through the 
of the universal checkoff, which provided 
for deductions of dues from the ] 
both union members and nonmembers. The 


Wages ol 


agency shop has also assumed other guises 
in the annals of labor history 


One of the forerunners of the 
shop and universal checkoff methods 
the work permit system whicl 
zenith in the building and 
unions. Under this arrangement a nonunion 
man paid a fee to the union and was granted 
a work permit which allowed him to work 
on a union job. 


agency 
Was 
reached its 


rades craft 


He did not become a union 
member and when the job 


vas finished, or 
the work permit expired, he had no union 
Although he 
enjoy the current union wage level whilk 
working, he did not 


rights whatsoever. might 


share in long-range 
employment benefits, such as pensions, pro- 

The work permit 
system was especially effective on closed 


gressive vacations, etc. 
“closed fraternity” 
As late as 1953, the National Labor 
Relations ruled that 


shop jobs and in the 
unions. 


soard a contract re- 
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ion membersh 
activities 
| he bat 
Scrapped? 


ssed 


By DALE D. McCONKEY 
Director of Industrial Relations, 
Beech-Nut Life Savers, Inc., 
Canajoharie, New York 


avinen 


as members! 


tatu 
Attorney 
criminal action uld result 
plover 
Coro, Inc., 105 NLRB 718 (1953) Union Starch and Ref 
2 Public Service Company of Colorado, NLRB, 19 LABOR CASES ° 66,152 


NLRB 418 (1950) 


Agency Shop 


: . 
pay them to the union However, e1 
plovyees who Villing ( pa 
dues and initiation fees may not be requir: 
under penalty of discharge, t ipply 
Ip or participate 1 
were again 
ot “right to | and 
+? 
rigti t nK, ba t 
is Federal legislati 
permits the union shop has been ¢ LLICTIL GE 
by the states thr ug their 
right-to-work statutes \ riting 
19 states ave passed rig +_¢ la 
laws se legalit is beer mmecdiate 
1.1 
challenged by labor | add more tur 
quiring part-time workers to secure union the fre, recent changes in the jurisdict 
work permits Within $U days atter execullol Vardsticks oO! Na ( a 
of the contract and at 30-day intervals doard, ave reduc ; 
thereafter, did not exceed statutory limita lends st mor significance tft thes stat 
tions on union security Statutes 
lhe payment ‘support n as hie story ot labor relat 1 
another tor t agency shoy Phe Wagner years as pt en, vividly ! : etimes 
Act, accordmg tf the Board’s rulit a VE Lispute 
not imvalidate « lective bargaining agree solut 1 r COMMpromiise 1 Sst be il I 
nents under whi a emplovees in a unit, re peace an preva cad, Ve 
ether members t the untt t ere purpose ) ag il 
required to pay to the union a sum for su Hartley Acts is 1 prot te . 
port of the bargaining unit peace and prevent interruptions 1 ; ; 
Impetus as given to the universal check : 
ng pt Css I rises a 1] 
off type of union security by an arbitration 
ne tvpe or anothe1 Rot narties 
award handed down ii 1946 by Chief Jus 
then each gives a little and. fina 
Tice | Rand ot the Canadial Supren 
is reache Was not the 
Court, in a case involving the Ford Mot ; ; 4 
shop the same typ t compromise () t 
( mpany of Canada and the United Auto . 
one hand, it di not 1 ( my] 
mobile Workers ot the CIO. In his award, Y 
pha join Or remain in a union against i 
( Tustice Rand granted the a 
and, on the from the 
universal cCheckKon With this award as a . 
precedent, the unions appeared to Nave : 
emerged as the victor in their battle agains 
the “tree rider.” Ho ever, the victory Vas The rite! loes 1 t addy it 1 
short-lived In 1947, Congress passed tl shop nor does he advocate the age F 
prohibits employer contributions to unions, of labor relations, the question is t s 
ent for membershin dues In view mu d 
excep members] iue¢ view ot I 1¢ Wha a ( a 
the tact that some ti the emplovees covere: rather, what 1s practica ni a ts ¢ set 
by the universal checkotf were not mem circumstances The is ‘ : 1 t 
bers of the union, the pmmmmmmts which they first introduced may not be the ideal s 
made under the checl provision could — tion, but possibly sor ! ification of 
1 . 
not be considered MEE ip dues, and, same type of idea « ‘ ir to re 
accordingly, the emplover could no longer the large and tt DIesal i 
collect from them and pay the receipts ove! presentlv exists between thre right t 
to the union Inasmucl as Section 302 ad\y cates and t extol] 
ptable « ‘ 
it a] Cal 
1 pre 
[The End] 
Company 
(CA-7, 1951) 
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Radiation Hazards: A New Challenge 


The general standards of coverage, benefits and rehabilitation services 
vary greatly from state to state, Mr. Cheit notes. However, he declares 
that radiation cases can be assured equal protection with victims of 
accidental injury when all states (1) adopt full coverage of occupa- 
tional diseases, (2) adopt flexible statutes of limitations on claims 
filings, (3) remove barriers to equal medical benefits and (4) remove 
any other additional requirements for occupational disease benefits. 


~. INCE workmen’s compensation provides 

the primary protection against accident 
and health hazards of work in this country, 
its safety standards, coverage and benefits 
must be re-evaluated continuously. New 
industrial methods and materials are fre- 
quently accompanied by new job hazards— 
for example, enameling processes and the 
danger of lead poisoning; fluorescent light- 
ing and beryllium as the cause of death and 
disease; increasing industrial uses of atomic 
energy and the danger of radiation injury 
and disease. 


Disability due to radiation is not new to 
industry. Dial painting exposed workers to 
radiation hazards over 30 years ago. As we 
know, radiation is inherent in the operation 
of the X-ray machine and in numerous in- 
dustrial electronic devices. At one time, 
some popular attention was given to victims 
of industrial radiation. However, for the 
most part, legislative protection for them 
as well as for victims of most industrial 
diseases has been shunted out of the main- 
stream of legislative progress. As the indus- 
trial uses of atomic energy develop, however, 
the possibility that greater numbers of 
workers will be exposed to disabling ioniz- 
ing radiation makes urgent a re-examination 
of what protection is available to them. 

In only 14 states (California, Connecticut, 
Indiana, Maryland, Massachusetts, Minne- 
sota, Missouri, New Jersey, New York, 
Ohio, Pennsylvania, Rhode Island, Wash- 
ington, Wisconsin) can we say with cer- 
tainty that these cases will receive full 


and, 


in general, the same protection offered all 
other injured workers. The other state laws 
offer combinations of uncertain coverage, 
limited medical benefits and indefinite re- 
covery. 

While these remarks will be directed 
primarily at radiation cases, we should keep 
in mind some of the gaps in workmen’s 
compensation protection which apply to all 
cases of industrial disability. Twenty-five 
workmen’s compensation laws’ still make 
elective. Most of presume 
unless the employer specifically 
rejects it. Many make provisions for “vol- 
untary acceptance.” Most employers do 
elect coverage, yet workers in many jobs 
find that their disabilities are not covered. 
In some states, employers with less than a 
given number of employees—ranging from 
two to 15—are exempt from coverage. In 
some states, disabled workers, although 
covered, are severely limited in medical and 
indemnity benefits, and are entitled to little 
or no rehabilitation opportunities 


coverage these 


coverage 


general weak- 


protection of 


However, beyond these 

the compensation 
some states are others which have special 
significance for radiation cases. Unless 
many states make significant legislative 
changes, workers suffering radiation-caused 
disability will join a group of second-class 
beneficiaries under a system in which the 
first-class citizens are not to be envied. 


nesses in 


Basically, the radiation hazard of atomic 
energy is an occupational disease problem. 
Of course, we are all well aware that atomic 
energy gives off -ionizing radiations as an 


coverage, unlimited medical benefits 
1 Alabama, Colorado, Connecticut, Florida, 
Georgia, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Missouri, Montana, Nebraska, 
New Jersey, New Mexico, North Carolina, 


152 


Dakota, Vermont and West 


Virginia. 


Tennessee, Texas, 
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to Workmen's Compensation 


By EARL F. CHEIT 


a generator of 
to avoid 


explosive force as well as 
heat. Therefore, 
death or disability due to accidental atomic 
explosion are extremely important. Success- 
tul protests against 

installations—such as that of the AFL-CIO 
against the Development 
Company plant near Detroit—are indeed a 
No special work- 


safety precautions 


possible unsafe atomic 


Power Reactor 


valuable public service 
nen’s compensation coverage problems arise 
death due to explosion 


here. Disability or 


or burn are clearly covered under all laws. 
Howeve tor those persons who escape 
death or immediate injury from atomic 
blast and who are subsequently afflicted, 
the problem of tracing disability to the 


may be 
well as 
exposure to 


accident and of coverage 
more difficult 


disabled 


gaining 
These persons, as 
from chronic 
nizing radiations (a more significant group 
likely to encounter bar- 


their disabilities. 


merically), are 
iers to compensation for 
exposure, either 
through inhalation or ingestion, will cause 


Chronic 


externally or 


injury or disease if it exceeds permissible 
safety limits. However, as experience with 


issue Gamage or 


ulcer from over- 


rays or radium rays has 


taught, radiation-caused disease or injury 
nay not develop its symptoms or create 
disability until months or even years after 


} 
he harmful exposure 


Bone tumors suffered by young women 
working with radium dial paint in the 1920's 
vere discovered as early as two years after 


new ones have been discov- 
ered as late as 1954— 
Data from the Cancer 


Public Health 


average 


exposure, yet 
years after 
Institute, 


Service,’ re- 


some 36 


States 


veals that although the 


latent pe- 


2 United States Department of Labor, Bureau 


(Washing- 
Printing 


of Labor Standards, Bulletin No. 18¢ 
ton, D. C., United States Government 
Office, 1955), p. 192 

>United States Department of Labor, Bureau 
of Labor Standards, Bulletin No. 180 (Washing- 
ton, D. C., United States Government Printing 
Office, 1954), pp. 126-144 

*See 79 Monthly Labor Review 62-63 
uary, 1956) 


(Jan- 


Radiation Hazards 


cancers due to 


riod of 
X radiation is 
ranges from one to 12 years. Lung cancer 
from ionizing radiation has latent 


period ot from 25 to 35 vears, 


occupational sk 
seven years, this period 
an average 
and a latent 


period range of from seven to 50 years 


Hopefully, there is much that can be done 
in the prevention of disability due to chronic 
exposure to ionizing radiation, With the 


aid of its Labor Advisory Committee and 
the published radiation protection standards 
of the Atomic Energy Commission, New 
York State has developed and put into effect 
r atomic radia- 
* Recom- 


a pioneering safety code f 


tion covering industry in that state. 
mendations for legislative action in this field 


are available,’ as are details for procedures, 


evaluation and control of radiation hazards.* 
Even more encouraging, where such pro- 
cedures and precautions have been used 
safety records, such as S¢ eported by 
the AEC, have been vet re 

However, sometimes exposures within 


} 
+ 


safety limits can later prove 
Robert J. Hasterlik, 


rch Hospital, 


permissible 

harmful. Dr 
director, At 
University of Chicago, reported 


associate 
gonne Cancer Resea 
a skin can- 
cer which developed 20 years after a child 
received 1,500 roentgens in the treatment 
umably 


in les1o1 a dose res 


of a benign s 
harmless to a smal 


cases sucl is these, in whic 


Industrial 


workers are not protected by satety stand 
ards (real or hoped for), must look to 
workmen's aws their 


compensat 


economic rehabilitation. However, hey will 


nd that lisabil t ccupational 
disease does not receive as good coveragt 
or protection under our mpensation laws 
as does disability due to accidental injury 


> Work cited at footnote 2, at pp. 195-198 
® Work cited at footnote 2, at pp. 180-186 


7 United States Department of Labor, Bureau 
of Labor Standards, Bulletin No. 119 (Washing- 
ton, D. C., United States Government Printing 
Office, 1949), p. 68 

’ Work cited at footnote 2, at pp 


192-193 


eX 
Ur 


Earl F. Cheit is associate research 
economist, Institute of Industrial Re- 
lations, and visiting associate pro- 
fessor of economics, University of 
California (Berkeley). This article is 
reprinted from the December, 1957 
issue of The Insurance Law Journal. 


This double standard is difficult to explain 
in view 
nized as a work hazard and attempts were 
made at its control more than 
centuries before the first workmen’s 
Were adopted in late 
nineteenth-century Germany. Moreover, al- 


of the fact that disease was recog- 


legislative 
two 
compensation laws 
though occupational diseases account for 7 
ver cent of work absences due to sickness, 
hey constitute only about 3 per cent of all 
work injuries. No one would seriously ar- 
gue that a worker suffering bone destruction 
or a tumor due to chronic job exposure to 
radioactive material is less a casualty of 
industry than a co-worker who loses a hand 
in a machine-tool mishap, yet the compen- 
sation laws of many American jurisdictions 
will deny these workers equal treatment. 
There are three barriers to equal treatment: 
(1) failure to cover occupational 
(2) time barriers to occupational disease 
claims and (3) poorer medical benefits than 
those provided for the accidentally injured 

Table 1 summarizes, from the most re- 
cently available laws of all American juris- 
dictions, the extent of the failure to cover 
occupational The table reveals, 
first, that two states, Wyoming and Missis- 
sippi, provide no workmen’s compensation 
coverage for injury or death due to occupa- 
By contrast, full (“blanket’’) 
coverage of all occupational diseases is pro- 
vided by 33 compensation laws. The re- 
maining 19 jurisdictions offer the limited 
“schedule” type of coverage—that is, com- 
pensation only for certain stated diseases. 
The number of ranges 
from six in Louisiana to 46 in Texas. 


disease, 


diseases. 


tional disease. 


diseases covered 

Although all states, with the exception of 
Massachusetts, California and Wisconsin, 
were slow in offering full protection to 
those disabled by occupational disease, there 
has been a trend in the direction of full 
coverage, particularly in recent years, How- 
ever, since it cannot be argued that occupa- 
tional disabilities should be treated differently 


because of different causes, wl Vv this lag? 
Five somewhat overlapping arguments are 
made in opposition to full coverage of occu- 
pational diseases. First, it is maintained that 
full coverage would create a flood of claims 
that would put strains of excessive cost on 
the compensation Second, it is 
contended that full coverage would tend to 
turn workmen’s compensation into a health 
insurance law, 
are not distinguishable by their manifesta- 


system. 


since occupational diseases 
tions but by their causes, and in many cases 
only specialists in industrial medicine can 
recognize them. The argument 
goes that this last fact would in turn create 
two further problems (third and fourth)— 
those of benefit abuse and 
problems in carrying out 
Finally (fifth), it is sometimes argued that 
when diseases become compensable, it is un- 
fair to ask employers to liability 
which has accrued over the long period of 
evolution of the disease. 


sometimes 


administrative 


the provision. 


assume 


Experience under the laws of those states 
which have provided full coverage for some 
years and have faced the problem of ac- 
crued liability seem to indicate quite clearly 
that these justihed by the 
facts.” The have 
actually proved to be remarkably small and 


fears are not 


costs of such coverage 


have created no great problems of abuse 


or administration. Even when a case flood 
has been threatened, such as in nontrauma 

occupational loss of hearing, the provision 
of adequate protection has proved neither 
burdensome beyond istrative 


nor 


solution. 


In defense of schedule coverage, it is 
] 


a list of covered 


sometimes maintained that 
diseases can be fairly complete without risk- 
ing great sudden cost burdens to the com- 


pensation system. Quite aside from the 


fact that experience has proved such pre 
caution unnecessary, it seems questionable 
compensation policy to ignore occupational 
and shift its cost to the workers 
rather than to the insurance 


which was created to assume and distribute it. 


disease 


social system 


Schedules of occupational disease covera; 
tend to I i 


become inflexible; change 1s 


sisted. Even when schedules are revised, 


they very quickly become obsolete as the 
processes ot work change. 
with occupational disease schedules include 
radiation-caused disability.” However, after 


a study of these schedules, Ashley St. Clair, 


Thirteen states 


*Herman M. Somers and Anne R. Somers, 
Workmen’s Compensation (New York, Wiley 
and Sons. 1954), pp. 50-53. 
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” Arizona, Colorado, Georgia, Idaho, Kansas, 
Louisiana, New Mexico, North Carolina, Okla- 
homa, Pennsylvania, South Dakota, Texas and 
Vermont. 
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TABLE 1 


Coverage of Occupational Diseases 


Schedule coverage 


No coverage of 
occupational diseases 


urtsdiction diseases * 


\labama Alaska Mississip] 
Ar la 36 \rkansas W voming 
Colorado 24 California 

Georgia 25 Connecticut 


Delaware 


Kansas 


Louisiana 6 Hawaii 

Maine 15 Illinois 
Montana Indiana 

New Hampshire Kentucky 

Ne \\ Mexico 3 Maryland 
North Carolina 27 Massachusetts 
Oklahoma 13 Michigan 
Puerto Rico 20 Minnesota 
South Dakota 25 Missouri 


lennessee 9 Nebraska 

Texas 45 Nevada 

Vermont 7 New Jersey 
New York 
North Dakota 


Ohio 


Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
Utah 

Virginia 
Washington 
West Virginia 
Wisconsin 
United States 


F¢ der il em 


* In some states the number of diseases refers to group of diseases 
» Covers pneumoconiosis, including silicosis, anthraco-tuberculosis, aluminosis 
and other specified dust diseases 
No provision in workmen’s compensation act for medical benefits. bu 
separate act provides for payment of $60 per month from public funds to persons 
totally disabled from silicosis, if they have been residents of the state for ten 


vears 

‘Covers silicosis and other pulmonary diseases, anthrax, lead p 
dermatitis venenata and diseases due to the inhalation of poisonous gases o1 
Does not cover partial loss of hearing due to noise 


an official of America’s leading compen atomic energy will not be entitled to < 
sation insurance carrier, concluded: “In a pensation benefits. In s t a schedule 
number of these laws . . . the descriptior compensable occupational diseases, even a 
used is so restrictive that some workers in schedule as complete as that of Tex: 
those states who hereafter suffer radiation an unsatisfactory device.” We can rea 


diseases as a result of work exposure tO agree with Mr. St. Clair’s conclusion 


radioactive isotopes or to other forms ot there is no “good reason t give compe! 


4 Work cited at footnote 7, at p. 76 


Radiation Hazards 


Idaho 11] 
lowa 16 District of Columbia 
12 Florida 
act 
Longshoremen’s act 
umes 
fumes 
at 
i 
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sation benefits to one man suffering from 
an occupational disease and deny them to 
another, merely because the latter is suffer- 
ing from a disease not known when the 
schedule was drawn.” However, unless the 
occupational disease coverage is made gen- 
eral, that is precisely what may happen in 
radiation cases. 

The statutes of limitations maintained by 
many jurisdictions are only slightly less 
serious in their effect of barring compen- 
sation for disability due to occupational 
diseases. In all states a claim will be denied 
unless two notices are filed within a speci- 
fied time after the disability. Although 
these requirements vary from state to state, 
the first notice, that to the employer, must 
be given usually within a month of the 
injury. The second notice, that for filing 
a claim, must be made within one year. 

Students of workmen’s compensation seem 
agreed that the principle of a statute of 
limitations is justifiable. Without notice of 
a claim, employers might be prejudiced. 
In addition, these bars tend to prevent easy 
abuse of benefits and reduce the possibility 
of a sudden flood of cases that could come 
from newly compensable hazards, Finally, 
to leave out a limitations statute makes it 
difficult if not impossible to write work- 
men’s compensation insurance that is actu- 
arially sound. However, a limitations statute 
can deny disabled workers benefits that 
are rightfully due them. This problem could 
be particularly acute in cases of radiation 
injury and diseases where, as we have seen, 
the latent period may range as long as 
50 years. Failure to give timely notice to 
the employer has in the past proved a minor 
problem since it has been easily excused. 
However, for many jurisdictions such a 
waiver is not likely under the second time 
limit—that for filing claims. In general 
these statutes of limitations can be grouped 
into two types—those which run from the 
date of last exposure (or last day of work 
for the employer) and those which do not 
run until the date of disability. It is the 
former type of bar which, unless changed, 
will operate to preclude claims of many 
(perhaps most) radiation cases. 


Table 2 presents a list of those states in 


which the statute of limitations on filing 
claims runs from the date of last exposure. 
This table shows that 18 laws today bar 
compensation claims to workers whose dis- 
ability occurs from three months to five 
years after exposure, with the most frequent 
period being one to two years. Since, as 
we have seen, the average latent period of 
skin cancers due to X radiation is seven 
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TABLE 2 


States with Statutes of Limitations Which 
Run from Date of ‘Last Exposure” 
Time Bar 

State (Years) 

Alabama 

Arkansas 

Delaware 

Florida 

if 1eOrgia 

Hawaii 

Idaho 

Illinois 

Iowa 

Montana 

Nebraska 

North Carolina 

North Dakota 

Oregon 

South Carolina 

South Dakota 

Vermont 

West Virginia 


years, and lung cancer about 30 years, the 
possible effect of these time bars in denying 
coverage is obvious. Those who change 
jobs, either within their company or who 
take work elsewhere, and later develop 
radiation injury or disease may be barred 
from filing a compensation claim. 


They are not entitled to indemnity, medi- 
cal or rehabilitation benefits, although the 
causal relation to their employment would 
not be hard to identify. Furthermore, since 
their disability would be clearly 
tionally caused, these workers could not 
benefit from group liability plans in effect 
today in many companies. 


occupa- 


If workmen’s compensation laws are to 
serve the purposes for which they were 
enacted, these time bars clearly should be 
changed. One approach, that taken by a 
majority of the American jurisdictions, is 
to specify a time bar which runs only from 
the date of disability or from the time 
when the employee first found symptoms 
of the disease, or reasonably should have 
found them. Table 3 lists the 28 states in 
which such statutory provisions are pres- 
ently in effect. It shows that these time 
bars range from 60 days to five years. 

This more flexible type of claims time 
limit was recommended by the United States 
Department of Labor’s “model bill.” Sec- 
tion 28(a) provided that “the right to com- 
pensation for disability shall be barred 
unless a claim therefor is filed within one 
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year after the injury or the manifestation 
of the claimed to have resulted 
from the employment . . . the time for 
filing claim shall not begin to run in cases 
of latent or undiscovered physical or mental 
impairment until (1) the person claim- 
ing benefits knew, or by 
sonable diligence should have known, of the 
existence of such impairment and its causal 


relationship to his employment and (2) 


disease 


exercise of rea- 


he 


incurs loss of wages or has impaired capacity 


to earn.” 


Fortunately, the harsh effects of the stat- 
utes of limitations have been reduced through 
liberal interpretation. Case law has 
stated in several jurisdictions that the time 
until the 
until the first mani- 
until it is 


court 


bar will not run disease is rea- 


sonably discernible * or 


festations of the disease, or 


disease 1S 


reasonably discernible that the 
due te the employment. Although 
interpretation has brought welcome 
changes to workmen’s compensation 

it is no substitute for adequate legislation 


court 


some 


laws 


[here are many times when the court can 
he rescue of persons barred 
irom recovery. For example, a Kentucky 
court * denied recovery to an employee who 


not come to the 


had fallen down a flight of stairs and sut 
fered a disk injury. He had been treated 
by a company doctor (in fact, by eight of 


them) for four years for a bruised hip and 
strained nerve. His injury was incorrectly 
When he filed a claim 41, 


fad expired, the 


diagnosed. 


Statute 


years after the 


laim was barred even though the diagnosis 


( 
had been incorrect. 


New 


case arose. In 


Even under the York statute a 
similar Roman v. Leviton 
Vanufacturing Company, Inc.," a claim filed 
than three years alte! 
exposure to silicate was held barred by the 
even though 


mosed 


had not been c« rrectly diag 


silicosis more 


two-year statute of limitations, 
the di 


sease 


tor tour years and a claim was filed as soon 


worker was informed of his conditior 


victims of radiation disease will 


be denied equal treatment 


accidental 


limits 


with 


cases because of the 


mjury statutory 


on medical benefits for occupational disease 
Like the benefi 


found in the 


occasional indemnity limits 


t 
laws, most of these, as Table 5 


shows, apply » silicosis and asbestosis cases 
only Nevertheless, 
larger problem of limits on medical 


Perhaps the 


part of the 


benefits 


they are 


compensation laws. 


% United States Department of Labor, Dis- 
Draft of Proposed Model Workmen’s 
Compensation Law (November, 1955), p. 40 

See William R 
pensation Text (St 


CUSSION 


Schneider, Workmen’s Com- 
Thomas 


Louis, Missouri, 


Radiation Hazards 


TABLE 3 


States with Statutes of Limitations Which 
Run from Date of ‘‘Disability"’ 


State Time Bar 
Arizona 60 days 
California 1 year 
Colorado 60 davs 
Connecticut 1 year 
Indiana 2 years 
Kansas l year 
Kentucky 1 
Louisiana 6 months 
Maine l year 
Maryland year 
Massachusetts 6 months 
Michigan 3 years 
Minnesota %) days 
Missouri year 
Nevada 4 months 
New Jersey 9) days 
New Mexico 60 davs 
New York 2 years 
Ohio 6 months 
Oklahoma l year 
Pennsylvania 16 months 
Rhode Island 24 months 
lennessee ] year 
Texas 6 months 
Utah 60 days 
Virginia l yea 
Washington l year 
Wisconsin 2 vears 

briefly ‘ I 
rad if ] 
1 kmen’s com- 
ie the laws t two 
re those 
bot! 
eal | ed me 
iT Vs W 
limit either occupa 1 disease era 
oO medical benefits to the oc: it 
diseased. or bot 
Table 4 lists e s es 
those whi 1 le | 
and full me Ca benefits 
dise ise cases ¢ rie Ss 
istrative autl t Cwent 1 i 54 
workmen’s pens provide 
is we i t S 
victims these i 
sured erage is owe is lite< 
Law Book Company, 1943), \ III ises cited 
at pp. 519-521 
tion Ss. (2d) 903 (Ct 
18 105 


0 
— | | 
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TABLE 4 


States Providing Full Occupational Disease 
Coverage and Unlimited Medical 
Benefits 


Full Medical Benefits 
By Admin- 
istrative 
State By Law _ Decision 
California Yes 
Connecticut Yes 
Delaware No 
District of Columbia Yes 
Florida No 
Hawaii Yes 
Indiana No 
Maryland No 
Massachusetts Yes 
Minnesota Yes 
Missouri No 
Nebraska Yes 
New Jersey No 
New York Yes 
North Dakota 
Ohio No 
Oregon No 
Pennsylvania No 
Rhode Island No 
South Carolina . No 
Washington Yes 
Wisconsin Yes 
United States: 
Federal employees 
Longshoremen 


Yes 


Yes 
Yes 


medical benefits. 
admirable record of 


Only one thing mars the 

these 24 
of them, as Table 2 indicates, also provide 
for time bars to recovery which run from 
the last date of exposure (or employment). 
These states are Delaware, Florida, Hawaii, 
Nebraska, North Dakota, Oregon and South 
Carolina. 


laws—seven 


The second group of states, those which 
limit medical benefits to 
occupational cases, are presented 
in Table 5. Radiation disease victims in 
these 29 states will face a wide range of 
situations—most of them undesirable. First, 
as we have said, in only eight of these 
states—those offering full coverage of occu- 
pational disease—is it certain that radiation 
cases will be covered by the compensation 
law. Let us look at these first. Arkansas 
and Illinois provide radiation un- 
limited medical benefits (if claims are filed 
within two years and one year of the last 
exposure). Alaska (for four years) and 
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coverage and/or 


disease 


cases 


Michigan, Nevada and Virginia (for one 
year) will cover these cases and provide 
full medical benefits. None of these states 
has a time bar linked to the exposure date 
alone. Utah covers all injuries and disease. 
It pays injury cases unlimited medical bene- 
fits but limits medical benefits for occupa- 
tional disease cases to $1,600. West Virginia 
has a limit of $2,400 (plus a two-year time 
bar after exposure). 

For the other 22 states a discussion of 
medical benefits for radiation cases is some- 
what premature, many of 
states they will not be covered by the law. 
Mississippi and Wyoming make this certain 
even 


since in these 


by covering no occupational diseases, 
though both states offer full medical bene- 
fits to the accidental injury cases that they 
However, even if radiation dis- 
ease somehow achieved in the 
other 20 and time limits do not 
bar claims, only in five states will radia- 
tion cases receive unlimited medical bene- 
fits (Idaho, Maine, New Hampshire, New 
Mexico and North Carolina). In the other 
states their benefits will range from $1,000 
in Colorado to $2,500 in Iowa or full bene- 
fits for 91 days in Texas. 


do cover. 
coverage is 


states 


To anyone who has had experience with 
the treatment of radiation cases, the mean- 
limits on medical benefits is 
Treatment may require 
many 


ing of these 
devastatingly clear. 
months, sometimes years, and 
thousands of dollars. There has 
encouraging trend toward unlimited medical 
benefits, but until the remaining 18 jurisdic- 
tions which limit benefits revise their laws, 
a poor 


otten 


been an 


it is clear that radiation cases stand 
chance of receiving adequate medical care 
in these states. 

Compensation lawyers sometimes point to 
other I make re- 
covery more 
than for 
—such as the 


ways in which some laws 
ditticult 
scheduled 


extent ot disability or 


for occupational dis- 


ease disability cases 


earn- 


These provisions are 


loss required. I 


ings 
hard to generalize about since occupational 


vary greatly from to 


State ft 


require- 


disease laws 


state, and these “special” recovery 
ments are linked to their historical « 
ment. As a general compensation principle, 
however, such special requirements have no 
apparent Finally, radiation 
cases raise other important workmen's com- 
Since 


T 
1 
i 


eve: 


justification. 


pensation issues. radiation hazards 
are likely to produce cases with long latent 
periods, the question of how their liability 
should be apportioned between employers 
is bound to become an important one, as 


will the long-debated issue of the right to 
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tor medi¢ al Care 


administration of the specialized med 1 rdle f tl level of this protect 


ases 


can 


ictims Of accider yury when 


In summary, e general standards « cial requirements for occupational disease 
coverage, benefits and reh n services benefits 


TABLE 5 


States Which Limit Occupational Disease Coverage and or Medical Benefits* 


ry) XT 1} fit 
VaxXimum Jiedical benefits 


Diseases 


State Covered * For Covered Occupational Diseases For Accidental Injury 


$1.000 stated diseases 


$1,000 


10 weeks, $1,500 10 weeks. $1.500 
benefits Full benefits 


limited, except Silicosis and Asbes 


20 weeks, $1.000 


9 1 vear, $1,500 


Texas 45 Full—91 days (hospital to 180 d: 


Vermont / $2,500, except Silicosi 


to $300. 60 d; 


Vir Full | 
West Virginia All $2,400, none for Silicosis $2.40 
W voming None None Full benefits 


yitec thranah * lanatinne fall ] 
* Footnotes through —sec explanations aDic 


Radiation Hazards 


select a physician ii =F ficient vary greatly from state to stat However, 
care need i for radiation Cases May require radiation 
a greater degree of supervision over medical tion with \ 
care than now exists under our workmen's all states: 
compensation laws. In fact, it is sometimes 1) adopt full coverage of occupationa 
suggested that because or their somewhat diseases, i 
unique nature, these cases should be givet (2) adopt flexible statutes of limitations 
separate and special administration undet on claims filings F 
the laws Methods of insuri workmen’s 
3) remove barriers t equal medica 
compensatie n lability may also be out benefits and ey: 
moded for this new hazard ; 
Alabama 90 days. $1,000 90 days. $1.000 
\laska All Full—limited to 4 vears Full—limited to 4 vears 
\rizona 36 Total disability, 
$500 Full benefits 
Arkansas All Unlimited, except Silicosis and Asbes | 
tosis, 180 lays Full benefits 
Colorado 24 mz f ths, $1,000 
(reorgia 25 
Illinois Al] 
tosis, 6 months Full benefits 
lowa 16 $2,500 $2,500 
Kansas 12 120 davs, $2,500 120 days, $2,500 
Kentucky $2,500 $2,500 
$2,500 $2 500 
Maine 15 Full except Sil sis, $1,000 | ll benefits 
Michigan All Full—up to 12 months Full—up to 12 months 
Mississippi None None Full benefits 
Monta a None 18 mont s, $2,500 
Nevada All Full—1 vear, except Silicosis limited 
to $1,250 Full—1 vear 
New Hampshire = Full benefits | ll henefits 
New Mexico 3] Full benefits Full benefits 
North Carolina 27 Full, except Silicosis and Asbestosis 
limited to $3,000 | benefits ; 
la 13 None } her Ste 
South Dakota 25 Fe 20 weeks, $1.00 
Tennessee ir, $1,500 
Full—91 days spita 
to 180 davs) 
Utal \1] $1650 Full b 
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What is the outlook that these changes, 
and the others needed to make the basic 
standards of compensation adequate for all, 
will be made? This question takes us to 
the basic paradox which faces American 
workmen’s compensation on the eve of its 
fiftieth birthday: The system has been 
changing, but in many ways seems very 
lit''e closer to its original goal of economic 
rehabilitation of disabled workers since the 
world around it has been changing, too, and 
at a faster rate. 

It is sometimes suggested that if the 
states do not act more quickly to provide 
more protection, the federal government 
will. In a recent speech to the International 
Association of Government Labor Officials, 
Secretary of Labor Mitchell told the states 
to get busy and revise their workmen’s 
compensation laws if they hoped to avoid 
federal legislation that would destroy state 
control. The recent “model bill’ experience, 
however, has clearly shown us that the 
threat of federal control is more frightening 
to the tederal government that it is to the 
State governments. 
However, some important answers to 
the question “Will adequate compensation 
changes be made?” are coming from “new” 


LEGAL TRENDS IN PICKETING 


the law as to picketing and sec- 
ondary boycotts is still developing. In 


areas we can hope for clarification 
the Supreme Court. Other 
to be developing on a case-by-case 
with questions of 
rather than broad principles of law, de- 
termining the legality or illegality of the 
union’s conduct. In still other areas we 
just at the threshold of inquiry 

. the Administration will propose some 
amendments in this area—some clarify- 


some 
from 
seem 


areas 


+ 


basis, narrow fact, 


are 


ing, some confirming, some changing the 
present law. For example, the Secretary 
[ot Labor] has proposed to confirm the 
that a union which is clearly not 
choice of the employees may not 
He would clarify 
by 


law 
the 
picket for recognition. 
the ‘hot cargo’ 
providing that an employer may not be 


law as to clauses 
coerced into entering into or performing 
agreements not to do business with any 


other person. Similarly, he would spe- 


16 ‘‘Myth and Reality in Workmen's Compen- 


sation,’’ presented to the International Associa- 
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sources. The full implications of this situa- 
tion were expressed by Professor Herman 
M. Somers in a recent paper™ when he 
suggested that the very basic role of work- 
men’s compensation is being reduced, and 
that the system may well be replaced as 
the basic job-disability program in the 
United States—not by remote threat of 
“federal action” but by the current direction 
of legislation, collective bargaining and legal 
practice. 

Perhaps if this fact becomes widely un- 
derstood and appreciated, the necessary 
energies will be summoned to help work- 
men’s compensation conquer its problems. 
Like most of the problems which plague 
workmen’s compensation, radiation effects 
of atomic energy will not be a challenge 
on the that they are a newly 
covered or as yet little-understood hazard, 
for medical science has long been familiar 
with the types of radiation and the 
hazards associated with them. Rather, they 
will test workmen’s compensation in the 
same way that such well-understood phe- 
and 


basis dis- 


basic 


nomena as rising wages prices do. 
They will test its ability to respond to 
a dynamic environment, and will test its 


ability to survive. [The End] 


AND SECONDARY BOYCOTTS 


cifically outlaw boycotts effected by threats 


and appeals addressed directly to em- 


plovers. And among his suggested changes 
in the law is one permitting picketing at 
construction projects where the picketing 
union has a legitimate dispute with one 
of the contractors on the project 


“It is safe to 
whatever the 
all the 
shall continue for an indefinite period to 


predict, 


the courts, and 


Be ard, 


above Congress may decide, we 


regulate picketing and secondary boycot 


activity. This inevitably means that those 


of us who represent the Government and 


those of you who in- 


will 


represent private 


continue, for some time at 
the task of 
the permissible limits 


Fenton, 


terests 


least, to have helping to 
of such 
NLRB 
General Counsel, in an address before the 
the C 7 


shape 
conduct.”—Jerome D. 


Association of the Bar of 


New York. 


tion of Accident Boards and Commissions, 
Charleston, South Carolina, December 3, 1956. 
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Arbitration 


Developments 


Discharge Too Severe a Penalty 
Where an em] love Was discharge d trom 
tor insubordination, lack of coopera- 


tion substandard work 
held that the 


reprimanded but not 


Teco! d, an 
arbitrator should 
have been ! 


Paul M 


selected by 


empl Vee 


Hebert, who 
the parties, 

taking severe disciplin- 

ary action against the 


Mr. Hebert found 


emplovee was 


was justified in 
empl yee, however, 
discharging the 


“too severe a penalty and was 


oper 

union had argued that the discharge 
improper the light of a 
i will be 
any employee until 


contract 


no sus- 


here 


has been discussed with a umion 


The arbit or found that this 
the contract had been Cc 


clause does 1 


the company 


he company’s investigation and dete 
mination of disciplinary 


action nor does 


require that the union be consulted as 


an employee's preliminary discharge 


cording to the arbitrator, the purpose 
‘lause is to give the union a 
heard betore an emplovee is discharged 


was complic d with 


In the present case this 


company 

merits of the case in the 
the employee's insubord 
seemed to be borne 


Ithough there was 


is toremal 


evidence, a SOTTIC 


} 
the testimo employvec 


and amount of 


insubordination part of th 


not to accept this warning or take 


However, the insubordination was mitigated 


by evidence that the union had instructed 


the empl such 


\s sucl = 


vees not to accept 


stated that discharge 


notices. 


the arbitrator 


Arbitration 


Was too severe 
State 

a warning 
unless the 

his respor 


attitude.” 


Vacation Pay Award Enforced 
An 


ment 
under 


arbitration 


cludes author 


K 


“ASES © 69,952. tl 


} 
Decisions « « « 
a penalty However, he did 
roceeding may be treated as 
severe disciplinary action 
lovee tully measures ul It 
pa 
vacation pay to specihed employee 
a union contract as entorce by a 
court on a second look 
not ployer, in Amalgamated thing 
Kornman Compan 33 Lapor Cases 71,166 
was contended that the action involved persona 
claus claims over which the Paftt-Hartley Act 
pens rave tederal courts 1 authority Accord 
the matter i ing to the court, the authority to enforces 
provisior ority te ent ce i rd rele 
with by contractual grievance procedure, regardles 
it The court based its decisior thie 
to 
United States Supreme Court pronout 
Pott. Lincoln M 32 LasBor Casts § 70,733 
In that case, the Supreme Court ruled that 
federal courts ave authority t 
Taft Hartley Act t grant spe ree 
by th ment of an arbitrati claus 
As t bi contract Based n this decisio1 thie t 
trator’ na reconsidered a tormer ruling 1 Iris t 
tion te ut and held that it could entor« tine i tra 
by he tion award In the previous 1 t 
conflict district court held, in Amalgamated Clothi 
was given a written notice by his super- Workers v. Kornman Compa 30 LARot : 
visor warning him to improve the caliber CHMBDat a decision on the t’ 
Me of his work. It was an act of jurisdiction to entorce at itration a 
vidual emplovees. At that time, under th 
Supreme Court decision of Association 
house Llecty Corporation, 27 Lat (CASES 
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{ 69,063, the district court could not 
jurisdiction in a suit under the Taft-Hartley 
Act. Ona look at 
the decision in Lincoln Mulls, the district 
held that although the vacation pay 
claims may be largely personal to the par- 
ticular employees, the right to arbitrate 
grievances over such claims was a collective 
by the contracting 
entorcement ot 
this 


second 


court 


right to be enforced 
union. As such, 
the arbitration 


case. 


summary 
award was granted in 


No Arbitration 
Before Grievance Is Filed 


The right of employees, who were allegedly 
caught gambling on company property, to 
union representation at the time they were 
caught was not an arbitrable issue, because 
their union contract did not give them that 
right until after a had 
formally filed under the grievance 
dure. The employer in this case appealed 
from an order denying a stay of arbitration 
on the that the issues did not 
amount to bona-fide disputes. A New York 
supreme court held that the issue of union 
representation arbitrable. rhe 
court construed the bargaining 
“with 


grievance been 


proce 


grounds 


was not 
collective 
clause respect to whom a grievance 
is pending” as meaning “that once a formal- 
ized grievance has been instituted, the em- 
ployer shall not discuss the matter 


the employee involved in the absence of a 


with 


In the court’s view, 
tenable interpretation 
the clause and, as 


union representative.” 
this only 
that 
such, there was no arbitrable issue as to the 
interpretation of this clause. Two of the 
claimed tiat they 
from jobs 


was the 


could be given to 


were 
under 


employees also 

forced to resign 
This issue the court found to be 
properly the subject of arbitration. In the 
court’s view, this issue related to perform- 
ance or employment under the contract and 
could not have 
contract with 
obligation to 


their 
duress. 


the effect of canceling the 
respect to the 
arbitrate the issue of 
discharge. The court stated that the gen- 
eral contract the employer and 
the union could not be affected by any act 
of either of the two employees.—Sarle v 
Sperry Gyroscope Company, 33°: LaBor Cases 
q 71,115. 


employer's 
their 


between 


Employee Promotion Regardless 
of Company Determination 


Where a company hired an outside worker 
for the position of a resin-plant operator, 


16Z 


take 


the case, after 


in preference to an employee with the quali 
fications for the job, an arbitrator found 
action to be in violation of a union 


In this case, an employee who 


such 
contract. 
was a Negro applied for a higher paying 
position with the company as a resin-plant 
operator. The company, after testing the 
employee, found him unsuitable for the job 
and hired a new employee for the position, 
Harold T. Dworet, who was the impartial 
arbitrator in this held that the com- 
pany’s action was in derogation of a con 
tract with the union which provided that 
“the 


position 


case, 


Company promote to a_ better 


employee it chooses but in 


may 
any 
the case of promotions of a non-supervisory 


character, it will be guided only by con- 


sideration of the ability and qualifications 


I If such factors 


of the employee for the job. 
are approximately equal, the employee with 


the greatest length of service shall be given 


the preference.” 
In Arbitrator Dworet’s opinion, the oral 
to the 


the ¢ mpl vee Was 


examination administered emplovee 


Was inconclusive since 
nervous and apprehensive and not 1 


answer 


very 


a proper condition to questions 


He also stated that only after a 


person is 


resin-plant 


trained for the position of a 


yroper determ 
the man’s qualifica 
According 


tude be made 


his determination was not whiti 

into the contract, but “a proper inte 
pretation and administration of the clause 
on promotions as it 


the 


presently appears in 


\creement.” 
that 


against 


The arbitrator found no evidence 
was discriminating 
Negroes since he found Negroes to be em 
ployed in jobs next highest in pay to that 
of a resin-plant operator. However, in fill 


with applicants from. the 


the company 


ing the position 
outside, the breached its contract 
with The 
trator found that this emplovee was better 


company 
respect to this employee. arbi- 
the job than the outside ap- 
company. In _ the 


qualified for 
plicant selected by the 
arbitrator's view, the qualifications for this 
forth by the 

that 
dockworkers or 


job as set company were 


greatly exaggerated in this job paid 
than freight 
that 


to Arbitrator Dworet, if this employee or 


less money 


handlers in area received According 


any other applicant with his qualifications 


was refused an opportunity for the job, 


grievances would continue to arise, and the 
desires of a good employee would never 
be satisfied if he was not given an oppor- 
tunity for a 


one-step advancement, \s 
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| 
| 
| 
ation fre- 
ga and apti 
| 


Substantive Federal Law 
Fashioned by Couri 


an arbitrati 


irt Ne 


Arbitration of Termination 
of Christmas Bonus Compelled 


W here 


and in preparation for this event — bonus 
ot the emplovees 


t! 
to a different 


as tinued 


would transter 
assignment to. the 


cation eventual 


new plant eight employees con 


t 
te | tran h 


owever, only 

\ union, ich 
the company that 
merit basis 


sented 
received 
agreement with 
be given on a 
salary 


incentives 


had an 
salary mcreases 
nly, claimed that the increases made 


le COMpany 
violation of 


and, theretore, 


In the comp: 


ranted « 


would by-pass another 
that merit mereases are arbitrable 


discretion of the company 


mnpel arbi 
ue, the court 
1 the same tactual issuc 
submitted to the arbitrator, 

e Salary increases wert 
ma basis other than merit. In meet 
is proble mM head on 
the 


ile W 
[LABOR 


eld that in the 


of sub 
law in artley Act, 
rts wil ashion a body 
mmon t ult 

breach of labor-mtanagen 


In the present Case, the ce 


Ince th in the New Yor 
United States Arbitration 
by the court compels 


Arbitration 


such, the arbitrator held that the emplovec lecice hether the dispute is subject t rl 
should be given the tob with the determina tration under the contract, even t u thie = 
tion ot his suitability for the job then in factual basis of the decision would be + 
the hands of management same that would be involved in the arbitra 
tor’s decisio1 H evel tor the urt t a 
compe] arbitrat On, all it mw necessal 
evidence hicl tends t shi t it thre 
lispute is subject t arbitration On the 
other snd, the rbitrator must el 
orecluded from reaching the opposite result 
cam ONG of the first federal courts t 
wnitiate the creation of a body of federal 
substantive la \ This proneermg ste] took The court eld the rder t arbitrate 
plac 1 the area of suits under tl ¢ laft in the present Case o1 the ground t it there 
Hartley \c r breach of union contracts vas sutlicient evidence tor it te he i al 
In deciding the ase, the court ruled that bitrable issue that the salary raises ere not i 
thre emp! ver wiil have to submit te arbitra na merit basis : 
tion a dispute over the validity of salary in é 
creases granted to certain emplovees Set 
Association v. Sperry Gyroscope 
Company, 33 LABorR Cases 9 71,178 
The company in this case was opening ME: an employer paid a Christmas ; 
anew plant for an number of years and discor 
t queried the practice, hie as force 1 ¢ arbi 
whether the trate, under the union contract im _ force, 
I grievances arising trom its discontinuance 
The contract contained a clause which pr 
! vided that benefits not covered by the I 
tract would le conti red it! out cl il ue 
and it also contained an arbitration clause 
\ federal appellate court held that the bonus 
tract | v's view, the increases vision,” as set fortl n the contract et : 
vere a merit basis. The com American Lava poration 
pany argued that arbitration of the present UAW’, 33 Lasor Cases 971,173. It was tl! : 
controvers ntention that the bor . is 
Phe court is t i t the dilem In this case the emp! ver had tor a nut ; 
ma ot ber of vears paid a bor s and, at t Tinie ; 
tratl when a new n contract is ben nes 
woul tiated, he was questioned by the employees 
that as to whether a bonus uld be paid. His . 
that reply to these ueries as that ( ud 1 
eivel intention nt doit aAWa\ +] the bonu 
Ing t 
pavments 
he ri 
Court in Tea ers v. Lincoln Mills of This case contrasts sharpl a 
thie Intermountain Lquipment v. NLRB 
sta 31 Lapor Cases © 70.386 | rt held i 
notwithstanding a “gentlemen's agreement” 
to the contrary, as 1 an untair practice 
found guid- under the Tait-Hartley Act. According 
kw and in the the court, the loss of a Christmas bonus was 
| the court to with the emplovees 
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Government Security Defeats 
FLSA Action 


\ “top secret” label on certain informa- 
tion made it impossible for an employee to 
prove his overtime-pay claim under the Fai 
Labor Standards Act. The employee sought 
additional pay for work done on air bases 
in Morocco and had to prove that the bases 
were United States possessions in order for 
the work to be covered by the statute. In 
order to prove that the bases were posses- 
sions of the United States, the employee 
would have to procure a copy of the 
ment between the United States and France 
or Morocco. It 
such a copy since it had been classified by 
the government Since the 
employee could not furnish any proof that 
were possessions of the United 
In view of 


agree- 
was impossible to obtatr 
as “top secret.” 


the bases 
States, his case was dismissed. 
the dismissal, there was no 
court to rule on the employer's contentions 
that this employee was exempt from the 
FLSA as a white-collar worker and that 
recent amendments to the statute granted 
relief from liability for work performed in 
foreign countries. — O’Brien v. Morrison- 
Knudsen Company, 33 Lapor Cases § 71,114. 


need for the 


Architect's Employees 
Not Covered by FLSA 


Employees of an architectural firm with 
offices in Washington, D. C., and Norfolk, 
Virginia, were not covered by the Fair 
Labor Standards Act even though the firm 
did business with companies in several states, 
including some engaged in interstate com- 
merce. This decision was reached by the 
United States Court of Appeals for the 
Fourth Circuit, in affirming a district court 
decision which denied injunctive relief sought 
by the Secretary of Labor. Plans, draw- 
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ings, specifications and blueprints prepared 
by the we 
within the 
pellate court ruled, 


firm for its clients were not “goods 
meaning of the FILSA, the ap- 
According to the court, 
they were merely the embodiment in pet 
manent form of professional advice, and not 
articles or subjects of commerce. Therefore, 
the emplovees engaged in preparing these 
prov 


commerce 


documents were not engaged in uction 


of “goods” tor interstate 


to be covered by the act. 


The firm’s men in the field traveled across 


state lines gathering material necessary 


for the 
for clients, and office employees sent and 


performance firm’s services 


received interstate messages between the 
two offices and those offices and its clients 
In the court’s view, these employees were 
not engaged in interstate commerce because 
the firm itself 
merce Or in production for commerce. Thx 
court distinguished a 


holding that 


Was not engaged in com 


long line of earlier 
decisions interstate travel by 


and interstate communications 
established engagement in commerce, 


ing out that in each instance the employer 


employees 
p< mnt 
interstate business 


was clearly engaged in 


Where employees of the firm may hav: 
participated so actively in work at out-of 
State construction would be 
covered by the act, according to the court.— 
Mitchell v. Lublin, McGaughy & Associates 
33 Lapor Cases § 71,128 


sites, they 


Retail Exemption Is Not Lost 
by Side Line 


An interior decorator who added a side 
line to his business in order to compensate 
for a slack did not lose the Fair 
Labor Standard Act's retail-establishment 
exemption. The employer operated a small 


scast mal 


interior decorating establishment with four 
or five operatives and with substantially all 
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tf its business transacted in the city of versed a lower court decisio1 


Dallas, Texas. The business embraced the declaratory judgment as to coverage undet 
ute.—Rogers v. B 
LABOR CASsEs § 71,136 


tunctions of decorating offices and homes, the st 


at 
and manufacturing, upholstering and selling pany, 33 


furniture According to the federal ap 
pellate court for the Fifth Circuit, this part Guaranteed Weekly Wage Plan 
| 
Must Meet FLSA Requirements 


ot the business was retail character. 


Since this type of business was seasonal, the 


employer attempted over a period of years Where salaried employees working 
to take up the slack with a side line Dut varving workweek were not paid vertime 
ing the period in question, his side line vages, such action could not be justified 
consisted ot fabricating plastic parts tor under an agreement allegedly guarante¢ 
automobiles and airplanes, and he also sold a fixed amount for all hours worked where 
sheet plastic. In the court's vic Ww, the em it did not specif a regular wuurly rate 
ver vas entitled to the exemptiol be an overtime rate for | Irs in excess ; 4M) 
cause “his business must be ‘regarded as a a week, as. required hy the FISA | 
segment of the overall group of local indus district court found the critical s ‘ 
trial and commercial establishm I 1d ot this « tract is that the er 
as belonging in a general category of small, were told nothing of regular hou: rate 
cal establishments performing necessar pay n was there anv provision fot ‘ 
services.” Under the FLSA, not more than time compensatio1 This distinguishes the 
25 per cent of an exempt manufacturing present case from one involving the 
retailer’s sales can be for resale and not type of contract w h specifica 


33 LaApor Cases © 71,083 


se Public Works Contract Price 


resale Cheret re, the court ruled at t 

exemption Was not lost and it defeated an Unaffected by Raising Wage Rates 
emplovee’s action § for vertime Wares Wher errors at mad f 


Ils Necessary Party States Comptroller General Opinion 


In a suit by ar em] lover fora 


1 rinciple enu 


that In the Skinner case the court ‘ 
‘ example of suc situation is 
stated But wever this be. it is pl 


tractor vit 1iabor s rlage Ss 


this oftice the agent to insure 


personnel to tulf his obhigati 


its enrorcement, and to 


that investigations be made and a 
question of be Dispute over Boiler Inspectors’ 
Che duty of making the preliminary Being Exempt Under FLSA 


mination of whether a particular business ¢ 


activity is subject to the provisions of the A dispute of authority exists as to whethe: 
Fair Labor Standards Act rests upon the Sec or not boiler inspectors empl i | 
retary of Labor.” As such, the court re surance companies are exe pt tror the 


. Hours 


Wages 


at reguiat OUTLY ale i 11S al vertiime 
ate Vhile i e present case the «ae rator rate.—M itch. Panhandle Pu his ” 
17 mor +} r cent 
side eam ed to More than <5) per cen wy, 
of S total sales, no evidence was presented 2 
pe paid n government construction 
tracts aw under the Day Bacor \ 
judgment that his business is not covere ections May be a ‘ 
by the Fair Labor Standards Act, the unending 
retarv ot | abor is a necessary party t the H 
ic I Che federal appellate court in New 
Orleans ruled that without the Secretary an Col 
ot Labor being a party to the suit, t payable : ntra \ sa : 
court lacked jurisdiction to decide the mat-  Ptice depends upon equitable adjustm ; 
ry 1 4] provisions in. the nt ‘ 
ter. The court cited the case of Rogers 7 Provisi ecaust 
\ nner, 22 LABorR CASES 67,373, and stated ine ite i 
| 
ere a COl 
clea at in suc a sult the secretary ol 
en cc of nere sed J 
Labor is an indispensable party. The statute ‘'? Pay rates in exce Ene ased ¢ 
constitutes tract rates i rder btain  suftien 
165 


FLSA as “administrative” employees. 
tederal appellate cot Francisco 
ruled them exem] Insur- 
‘ompany, 33: Lapor Cases § 71,105. A 
taken by 


enforces t 


has 
Genera 
ance ( 
} as be el 


agency which 


nt T\ 1eW 

ernment 

in an explanation of its regulati 

i “onnecticut, in Mit- 

Insurance 
In both 

boilers to 


they 


a federal trial cot 
chell v. Hartford Steam Boiler 

Company, 28 Lagpor Cases § 69,192. 
examined 


cases the imspectors 
determine whether they were safe; 


made recommendations for corrections of 
safety hazards they may have found; their 
duties also encompassed trying to persuade 
owners to make the corrections ; 
and they could make recommendations for 


suspension of insurance if corrections were 


necessary 


not made. 


In the Hoyt case the trial court found 
that a boiler inspector who performed such 
duties exempt from FLSA 
The appellate court held that 

was not clearly erroneous so as to be re- 
In that court’s view the question 


coverage. 
ruling 


Was 


ihis 


versible 
of whether an employee comes within the 
exemptions of the FLSA “ts an_ ultimate 
question of fact to be decided by the trier of 
tacts.” Although the court noted that the 
Wage and Hour Division, in its explana- 
tory bulletin, had stated that boiler inspec- 
tors do not come under the “white collar” 
exemptions, the court stated that it 
not bound by this interpretation. 

The district court in the Hartford case 
found no exemption under virtually the same 
factual situation. The only substantial dif- 
ference in the duties of the inspectors was 
that in this case the inspectors in emergency 


Was 


situations had the right to suspend insur- 
this was seldom 
In this case, the court adopted 


Hour 


Was not 


ance on the spot; however, 
exercised 
the Wage and 
that inspection 
work. The exemption 
taken on appeal in this case. 


Division’s contention 
“admunistrative’ 


Was not 


decision 


Retail Exemption Satisfied 
by Auto Rental Firm 
\ firm 


private and commercial use, with some of 
com- 


renting cars and trucks for both 
being used in interstate 
held to be exempt from the 
wage law as a retailer. A district 
court held that the retail exemption was 
satisfied because the firm rented only lo- 


its vehicles 
merce, Was 


federal 


cally, was recognized as a retailer by its 
industry, and derived less than 10 per cent 
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its yearly income from 


chicles locally and outside 


plaintiff, who was 


auto rental company, soug 
unpaid wages and overtime pay 
Sait 

denied 
Was exempt 
virtue of Section 


W hile 


igage< in interstate 


act by 
13(a)(2) 
mmpany 
they he 
exempt from the act 
Section 13 The cou 
all the defe 


made within 


und 
the 


commerce, 


ndant’s 

State 
practically 

as to comply 

exemption. Court is interpreting the 
exemption differently prior to 1949 
amendments were not applicable, 
concluded.—H ollon Dixie Drive-It-)5 
ine 33 1 


System Montgomery C ABOR 


Cases € 71,075. 


mpany, 


Injunction Suit's Complaint 
Need Not Specify Details 
The 
an injunction suit was he 
though it did not letails 
] } 


hich emplovees were underpaid and wher 


Labor’s complaint in 
d to be sufficient 


Secretary of 


even to 


he violations occurred. The employers were 
tt entitled to these 


ing the 


details betore answer- 


complaint. 


The employers argued 


vague and ambiguou 


was so 
should 


pare a responsive pleading 


not reasonably be 


contention, the court 


this 


tor a ore definite 
] 
| 


contemplated by ule 12(e) 


Rules of Civil 
sound discretior 
propriate unless 
and ambiguous that a responsi 
cannot reasonably be frame: 
ot each particular case « 
the motion should be granted 
The court 


reason why 


declared 

the employer 

pose a proper answer and, thus, the motio1 
definite statement denied 
Under the discovery rule the employers can 


he precise facts which they sought 


for a more Was 
ascertain t 
to have incorporated into the pleadings, t! 
court added.—Mitchell v. Independent Stavi 
Company, 33 LasBor CAses § 71,139 
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Of the sale of used 
the stat 
= that the company Was 
under the provisions of 
Ree that the complaint 
that they 
disallowing 
that a 
mot I statement, as 
within the 
Is maj] 
so vague 
e pleading 
lhe facts 
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Books... Articles 


CURRENT LITERATURE 
in the Labor Field 
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Books ... Articles 


“LL nions nad A tat <t | ( 
Supreme Court Case Law a La ipl 
\ 1) Is the eading rhele tie 4 
Supreme Cow All man and Clay n Acts are treat 
Guilford Taylor. HMMM. 178 pages. $2. Copies, 
. pas presc status ntersta 
btained trom the aut eve commerce is efined by analvsis 
William and Mary, Williamsburg, Virginia. pertinent Supreme Court decisions . 
< ea or the Ma iI One i the? st letha 
Supreme ol ed it abor lisputes is a eXxal 
ites ha eal e proble ab Chapter VII. “Labor Il tions a the 
i i il) Cla iu lig lit en Case Here + thie 
Centurv commends itself to the prac ad 
t ng iwvel is vel is te the Instructor sen th enacti 
| ess La i C a Maste Iniuncti N rris-La(iuar Act a 
a ils is¢ partia resurrect thy 
‘ as mecluded wm Is SUCCINE ment Relations Act ere is an ex 
t reft hit om it hy 
erres S Cvity, a inalvsis and scuss I 
1 mbers t the legal protessio1 © 51.7390 3230 | S 258 1947 
1] hanter case ) Che aut r states 
introduction followed by the bod\ i case concluded that the Norris-Lat : Act 
iw and closing th a summary and co1 Vas never intended to apply n tuat 3 
Cclusio1 rhe titles t these chapters give Where tl 2 ernment as the emy ( : 
the reader a quick aper f the contents the workers involved in 1 sput his 
of the volume sy Labor-Management Cor conclusion is rea t : t 
tracts” 1S Of spect interest t this reviewet 
a t ever-increasing sigmihcance the 
anv labor spute and that as def 
Act Or spute rs hetwe ners 
‘ chronicle of the rise and fa ‘ 
‘ 1 Thoueg the Act mat def 
‘ Ve \ Cc sity ict al a te event la 
Lal the majority that t ‘ 
\ va a a i t bre ug ‘ e the g 
Act 
But perhaps the Xt \ ( 
In ipter Il, the author discusses tion and Seizure.” is 4 
Richt Strike,” includi o the sit-d the hest ‘ 
strike, as tlustrated by NLRB wv. Fans course, the reader finds a et eva : 
Vetallw Corporation 1 CASES i Vow fozon 
© 17,042, 306 U. S. 240 (1939), and the status Sawyer, 21 Lapor Cases § 66,92 | ‘ 
strikes under the Labor-Management Supp 569, aff'd, 21 LAS 67 008 
Relations Act is tollowed by a dis Each of the Justices’ t Ss 
cussion (in Chapter III) of “Boycotts and preme Court decision is caret 
|Labor-Management Laws,” of Picketing and appraised; pamstaking care is 
and the Thornhill Doctrine Chapter IV) in the selection of excerpts from thes ' 
and, Chapter Vv, Featherbedding | Sis where rue rt t the 
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Quoted with 
the 


author-editor is demonstrated. 


approval is Judge Pine’s statement in 


district court opinion: 

“The contemplated strike, if it came, with 
all its lawful results, would be less injurious 
to the public than the injury which would 
flow from a timorous judicial recognition 
that there is for this claim to 
unlimited and unrestrained executive power.” 


some basis 


The last three chapters deal with “Dis- 
crimination in Employment Practices” (Chap- 
ter IX), “The Non-Communist Affidavit” 
(Chapter X) and “Federal-State Conflict in 
Labor Law” (Chapter XI). Union security 
rights, right-to-work laws, the right to strike 
under state law and jurisdictional conflicts 
are all considered in Chapter X1. 


Features that deserve especial mention 
are the frequent recent 
periodical literature on labor law; the elimi- 
nation of the superfluous; the excellent job 
of editing the cases and of providing tran- 
sitions, as well as the careful analysis which 


references to legal 


accompanies them; and finally, the evalua- 
tion of the arguments presented in the more 
important dissenting opinions. As a con- 
structive suggestion for further editions, an 
index, even for so compact a volume, would 
be of decided assistance to the reader. 

If, as the adage has it, “the proof of the 
pudding is in the eating,” then Professor 
Taylor’s book is definitely palatable, since 
this reviewer found it eminently §satisfac- 
tory as a supplement to his casebook, Cases 
and Statutes on Labor Law, in his labor law 
classes. 


WALTER H. FE. JAEGER 


PROFESSOR OF Law, 
GEORGETOWN UNtversiry Law CENTER 


New Concept of Time 


Time Barrier. Ralph J. Erwin. Green- 
wich Book Publishers, 489 Fifth Avenue, 
New York, New York. 1957. 48 pages. $2. 

Economic, spiritual! and social problems 
are traced to our stilted 
uses of the daylight hours in Mr. Erwin’s 


and conventional! 


treatise on time, 


Because our schools insist on teaching all 
pupils at the same time, Mr. Erwin believes 
we are steadily increasing our bonded in- 
debtedness while buildings stand 
empty, locked and idle for 18 hours during 
every school day. 


school 


examples, Mr. 
pressure of a 


day-to-day 
how the 


Using other 


Erwin points out 
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nine-to-five working day militates against a 
higher and more peaceful standard of living 
and reduces our ability to produce. 

\s a remedy, Mr. Erwin suggests the use 
of shifts which do not intrude upon the best 
parts of the day. Imstead of leaving for 
work in the dark and returning home just 
sets, Mr. Erwin would like to 
see morning shifts would the 
afternoon free for recreation in the daylight 
and afternoon shifts which would leave the 


as the sun 


which leave 


morning hours undisturbed, 

At the close of his book Mr 
us that he sees a trend in the right direction 
time perception 


Erwin tells 


and 
the day 


of time conservation 
He looks forward to 
and will be 
people at their convenience, 
will be the first day of the 
when the crush and rush ot traffic at specific 
the day will be but unpleasant 


goods 


when 
available to working 


when Sunday 


services 
weekend and 


hours in 
memories. 


ARTICLES 


Now 


leisure 


“Moonlighting Becomes Us” . . 
that Americans are more 
time than ever before, a logical question is 
“What they doing with it?” To an 
increasing number of workers, the 
is not what might 
spending more time with the family. Rather, 
many people today their 
extra time—punching out on one job and 


realizing 


are 
answet1 
-such as 


one expect 


are working im 


punching in on another. 

This practice, called “moonlighting,” 
noted November / 
Digest. The article reported estimates mad 
by the Census Bureau—in 1956, there 
at least 3.7 


more than 


Was 


reman s 


recently in the 


were 


million American workers with 


one paying job. This figure 


represents a 100 per cent increase since 1950 


Moonlighters seem to fall into two main 
classifications. The workers who 
constitute the majority, work part-time onl, 


perhaps 


periodically. Once their goal Is reached, 
they generally leave their second job 
continuous moonlighters, who fre 


rest are 


quently come to depend heavily on their 
additional checks. 

The attitude of employers is varied. A 
few object simply to the idea; most, how- 
ever, feel that it 1s 
that the doesn’t mntertere 
efficiency on the first, and, of course. that 


permissible, provided 


second job with 
their employees do not work for a 


petitor. 


com 
reported to be 
definitely “antimoonlight,” because, 
Digest, moonlighting 
militancy.” 


Labor unions are 
savs the 


“saps the workers 
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Rank and File 


News of Work 
and Working People 


President's Labor Message 


President recommends new bans on 
secondary boycotts and recognition 
picketing, and advocates the broaden- 
ing of union financial reporting to 
government. 


In his messag 198, t 


amecnamen 
CClVe 


ces, (3) 


Rank and File 


| 
within the law’s pury and (4) coercing 
emplovers to transact agreement retramiu 
from “using the | ucts, + oing a 
business vith” anotl r perso Howeve 
the present statute should be liberalized t 
the extent of exen pting trom Board juris 
diction union pressure agaimst a “st 1 il 
employer” performing “farmed out 
the Congress, President Eisenhower set for a struck empl el r brought avast 
Dbetore the legislators al d the citizens secondary emplovers engaged u 
of this country his legislative program, a construction pt ect it thy ; ma ; 
formulated by his Secreta f Labor, whi employe}! In a separate port 
t enacted, \ uld give reassurance t ( President’s address e suevests elimina 
American pub that the basic rights of the the present pt arring 
individual rker are protected, and tl strikers, not entitled t reinstate! nt. 1 1 
integrit tr le inmionism itself maimtamed voting in representation elections 
Under the category administrative, 
4 recommendations I ici i 
Labor-M ement Relations Act of 1947 (the 
1 1 ils tal il) i 
Latt Hartlev La ), touching upon at leas 
vy the Supreme Court, be ( ( 
1 
I Vita mcuents 1 current Amer i 
gyresss author era il 
cor relations. First, in orde further t 
} 1 1 regulate this lace 
! report requirements relating to final 
ne avreement 1 ( 
il | it! 1 re] rts T ! 1 a 
nes tiate Titty 1 
turther sanct ns ridition to 
unless t cours t 1 1 
rccess to the NRI_A—would be imposs 
1 ns tor t thers, 
t would involve immediate liability t Frankly move the re t Congres ; 
re cauiol ot standing certincatiol is s1onal sure rruy 
bargaining representative, forfeiture of all and abuses trust at 
tedera ax exem ons, and vitharawa ably ( 
all rights and privileges under a tedera tive turther asked tor les it1ol 1 
labor-management laws registration and etal i ti 
hie sectiol tire Labor-Management e Depa 
and pension funds or benefit svstet : 
Relations Act dealing proscribe 
| | ‘luding those reachable not o1 
u | he rendered less an big Ous 
J exemptions una thre Interna 
tiie NLRB may preven i tax | 
emplovers to cease doing business wit! BE} Code—mnu a a 
another, (2) coercively encouraging indi reports, and maintam al 
vidual employees to retuse to render sery open to pect by a ( 
mu “Secondary” employers, Forbidden, with appropriate penalties at 


tached, are financial dealings between em- 
ployers and labor unions and their agents 
which “operate to impair the rights of 
working people to organize, to select their 
effectively to 


bargaining representative or 


- bargain collectively 


A so-éalled “Commissioner of Labor Re- 
would be ac- 


laws, 


ports” is projected, who 
corded the authority, under the 


to publicize the information in the reports 


new 


he receives; to investigate, with plenary 


powers, any practices not in conformance 
with the and to use 
judicial deems fit, 


or criminal, to effect the ends of the newly 


new laws; whatevet 


remedies he injunctive 


proposed enactments, 


Meetings of Labor Men 


American Management Association.—T he 
International Management Division wi 
meet in New York on February 3-5, at the 
siltmore Hotel, to explore the 
Common Market Treaty and _ its 
business. Thomas C. 
State for 


European 

implica- 
\merican 
\ssistant 
Affairs, will speak 


tions for 
Mann, 


Economic 


Secretary ot 


marketing con- 
Hotel Statler 


The association’s annual 
ference will be held at the 
in New York, February 10-12. 


The Research and Development Division 
will hold a special conference on “How to 
\djust to Chanen Rusiness Condit ns, 


February 19-21, at the Biltmore Hotel, New 


York. 


Division will 
Ne York, 
com- 


Management 

1e Roosevelt Hotel, 
February 26-28, 
petitive pricing 


The General 
meet at tl 


for a conference on 


The Insurance Division will meet at the 
Drake Hotel in Chicago, March 5-7, to 
discuss emplovee health and its relation to 
productivity, and the cost of benefits.  In- 
cluded in the discussion will be a report on 
the state of industrial health in America 
and analyses of in-plant preventive medicine 
from both the employer’s and the insurance 
company’s points of view. 


United Textile Workers.—A special con- 
vention has been set tentatively for March 
14-15 in Washington, D. C. It is planned 
as part of the union’s cleanup 
pledged at the AFL-CIO convention, when 
i An investigation 


program 


its suspension was lifted. 
will be started into the affairs of 
UTW locals in North Carolina to ascertain 
whether the terms of the pledge have been 


some 


violated. 
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Labor's Wishes for 1958 


Here are 15 fields in which labor would 
like to see Congressional action. 


What 


the way ot 


enact in 
programs and_ bills 
quantity, but 


the 1958 Congress will 
legislative 
an unknown 
made 


There are 


is, Of course, 


predictions can be about probabk 
several 


definite areas in which labor has expressed 


topics for discussion. 


it action 


an interest and has indicated wil 
it would like to see taken by the two houses. 
1 


Fifteen specific fields have been mentioned, 


almost half of which deals with some torm 
of increased federal expansion or control. 
These seven are social security, extended 
to give hospital, nursing-home and surgical 
care; aid to regions aftlicte? ron 


public power 
Hell’s Canvon 
“self-financing”; natural gas, in 


AFL-CIO is opposing the Harris 


unemployment; 
through the federal 


with TVA 


which the 


O'Hara bill, a measure designed to weaken 
federal regulation of gas prices; public 
housing for lower- and middle-income group 

federal aid to schools; and civil rig! ts, in 


which labor favor 


“equal opportunity to all citizens.” 


The last item, civil rights, was 


shot in the arm in December when 
ney General William P: Rogers announced 
the establishment of a Civil Rights Division 


in the Department of Justice. The com 
mission will be headed by an Assistant 
Attorney Gener il, se duties } 


(1) “Entorcement o statute 
affecting civil rights, at 
entorcement, incluc ] prose 


cutions, and civil actions and proceedings 


on behalf of the Government; and appellate 


proceedings in all such cases,” (2) investt- 
gating reported violations of civil rights, 
(3) conterring with and advising civi 
rights groups, (4) co-ordinating all civil 


rights matters within the Départment, | 


assisting all federal, state and local agencies 
in such matters, (6) researching ar 


ing recommendations to the Attorney Gen 


eral for appropriate legislation and policies 
and (7) “Upon their request, assisting the 
Commission on Civil Rights and other simi- 
lar Federal bodies In Carrying ut researc! 


and formulating recommendations.” 


Four other areas in which labor desires 


Congressional action are more directly re 
lated to its immediate interests. The AFL- 
CIO has endorsed the Douglas bill, S. 2888, 
which proposes to protect workers’ equity 
in all welfare and pension plans by pre- 
senting financial reports to the federal gov- 
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bill, whic 


9.6 million 


vernment expendi 


researcl an 
it a 


It also favor 


Wmmigrati 


income families 


for the 


ile som 


Pension Plans and Retirement 
Here is a selected study, discussing 
basic questions about pensioning. 


sured 


they 
Ip—there 


ctor of re ! arbitrary 


»ATK 


irkers of America, hz tated n 


uch cutti 


Rank and File 


age to more VOTK- tunding n the t the cont le exist 
ers; renewal Of toward Taft Hartle \ ence ot the business.” but 1 is} 
nial 7 1 liat ner ; 
evision; and a mmediate mcrease in ted more Instead of accepting present fur 
cra pay 1 civil Service al d postal em ol the taith that they ll grow As thie : 
vees buginess does, “A current ema 
itiations is Sout | 
1 Ss eXpresse cas mus ‘ 
eign policy, immigration and taxes—are les view expressed = a : : 
closely onented to political considerations tO Suaralltee the Dene! 
Labor supports the gog- ‘ces of a pension plan developed a grown 
tures ‘ ssary f missil | concern tor the ‘soundness of the plans 
} -] t} hoax ites a reteret 
detenc ind meeting Sovic i Similarly, the b k quote a reterence ¢ 
of undeveloped countries.” HEF = put out by the AFL before amalgama 
t desirabl Drovision is 
TeVISIOl t the present laws lhe most desirable 
1 
+] ob tes ft mplover to maint 
eliminate e national-origin quotas, | a 
regard » taxes, it wants to close the loop on ru advallce le a i 
holes” tor so-called special privilege groups roug u a Sone 
. 11 —_ 1 credits as thev are earned, plu a lista 
present session ot Congress. 
actiot is been taken on a lew of the topics, Howeve » certal I Is > aS t 
Phe session promises to be a busy one vou-go system. Based on pr t 
their own ability to bargain, the UMW’s 
! d ep ed ra 
ment f pensions is 
possible under a | | W s¢ ti ( 
existence depends pon indust 
lective bargaining [r. Br sol 
| rahiem ; Har tund +} ‘ 1-4 : 
problem o Wellarc unds an pel OT ( Ccef | { no) 
Slt pians st certamly al n Pla Cite es t t 
one Especially today, vit controvers\ labor’s attitude toward tuarial s nes 
1) Io] } 
ravine vy around recent scandals reintorces reasonably SET itive 
weltare-tyvpe plans, we find this awareness and, as at tuar himself tates that the 
It is t America’s attitude toward unions are well edu¢ iter nt subrect 
remarks, ne serimusl condemns. the 
} I Segal, president ta tant 
ed tundime Phe need tor tormal pro 
tor weliare and pens Tal 
“rams t elp em] vees atter retirement 1s 
accept tu DV most every citizen across 
14 tv, emciel a Wis¢ ire ft 
the countt but What criteria should one 
Lise sl Luis! Lood proxran Irom a 11 1 1 
ment will come al t € savs t thes 
1 re What, after al Is the final Loal ‘ 
} 1 +} ] t! Cal 1 ette i t 
of these tut Ss and cal hey ead t 
] existence Leg Slatiot er te 
successful retirement 
by making improper practices 
Wharto1 ol of Finance and quiring «disc sure t certa essential tacts 
Commerce at the University of Pennsyl about the funds and granting the states the ; 
Vania as set up a committee ot distin right te investigate the s’ operat 
s I 1 CTS, the Pensio1 Resear¢ He pomts ut t il su t 
( neil, t try to answer these questions leve p public confidence i | ‘ t 
One ot their publications, Concept f Actu prove successful in promoting t 
arial Soundn im Penston Plans, by Dor 
he expense ratio i 
rance Brons (Homewood, Illinois, 
vill depend on factors s is 
Richa n, Inc., 1957; 183 pages; 
e fund. the an nt ty tiane the 
be studies several theories ot proper tund 1 
types ot benehts, integrator perat 
ing trom the viewpoints of labor, manage Are : 
and whether the S msured rs 
ment, the emplovee, actuaries, accountants, 
1M. fixed expense rat in be set 
lawvers and others . 
On the other hand, | 
the Textile \ down “just for the sake 
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looking better’ can be dangerous, too. In 
the matter of insurance and its costs, effi- 
ciency can be fostered by pooling contracts 
and using commissions for the benefits of 
the fund and the msured. 


Mr. Segal strongly recommends actuarial 
procedures similar to those that Mr. Bron- 
son describes in his book cited above. Mr. 
Segal’s suggestions are based on realistic 
actuarial assumptions as to interest to be 
earned on the contributions, industry turn- 
over, and death and retirement rates. Care- 
ful record-keeping is vital for pension funds, 
he adds, with accurate information included 
concerning the age and service of each em- 
ployee and indicating that the original plan 
of the fund is being maintained 


\ study Pension Re 
Council and 
sociologist and lawver, Dr 
+] 


authorized by the 
conducted by an emi- 
Otto Pollak, 
ie histories of 47 peo 


ple who receive pensions and who had made 


search 
nent 
recently examined 
adjustment to retirement lite 
people, published in 


a successful 
rhe records of these 
the monograph Positive Experiences in Re 
tirement, point to one of Dr. Pollak’s most 
meaningful conclusions: 


successfull retirement is not so 


much associated with the pursuit of new 


interests as it is with a continued culti- 
vation or renewal of old interests. [The 
study indicated] that success . .. is first 


business 11 


of all attention to unfinished 
terms of an individual’s own psychological 
experiences. for retirement 
is unlikely to succeed if the nature of such 
unfinished business cannot be identified and 


preparation 


made a guiding principle in planning.” 


Factual information and qualified analysis 
such as this is particularly relevant now 
that Americans are experiencing longer life 
spans, and being able to reasonably expect 
Sensible 


planning—of interests, activities and finances 


vears of leisure after retirement. 
—will increase in importance, and the field 
of retirement promises to become one area 
in which employers must become somewhat 
knowledgeable, and all must become aware. 


Regulation 

of Union Pension Plans 
The State of New York adopts a wel- 
fare and pension plan code. 


With the public’s attention being focused 
on charges of union officials’ corruption in 
general and, in particular, the 
union pension and welfare plans funds, the 
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misuse otf 


State of New York Insurance Department 
has set forth regulations in this area based 
upon a code adopted by the National Asso- 
ciation of Insurance Commissioners. The 
title of the code promulgated is “Code of 
Ethical Practices Respect to the In- 
suring of the Benefits of Union or Union- 
Management Welfare and Pension Funds.” 
This code is intended to serve as a compile 
ment to the New York Insurance Law and 


as a declaration of the | 


with 


principles as to the 


proper conduct of suring benefits of union 
welfare and pension funds 


This code is a result of considerable 


study by the National Association of In 
surance Commissioners, which adopted it 
it the last NAIC convention. The presi- 


\ Navarre, 


Michigan Commissioner of In 


lent of this organization, Josep! 


ilso 


Who sa 


surance, stated that the purpose of this c cle 


is to eliminate the possibility of mishandling 
insured union welfare funds. New York 
is believed to be the first state t promt 

gate such a code It follows in full text 


Preamble 


rhe business of life insurance, annuities, 


and accident insurance is an 
important factor in the provision of economic 
security for millions of Americans and thet 
families. It is an example of accomplis] 
ment on a voluntary basis. It could not 
have attained its present degree of public 
acceptance if ethical conduct 
had not generally been followed, and if it 
had not been motivated by a sense of public 
responsibility. 


and sickness 


standards of 


One of the most effective w ays ot pro 
viding this economic security has long been 
through group plans providing death, sick- 


While 


pur- 


ness, accident and pension benefits. 

these benefits have been traditionally 
chased by employers directly from insurers, 
in recent years an important new method 
for extending such benefits has been devel 
oped. This is the trusteed union-management 
welfare or pension fund, established by col- 
lective bargaining between labor unions and 
employers. Many of these trust funds pro- 
vide their benefits through group insurance 
policies or group annuity 
by insurance companies. 


contracts issued 


This new method of providing employee 
and dependent benefits has raised a number 
of problems. In most instances fund trustees 
have scrupulously respected their fiduciary 
responsibilities, and insurance companies, 
agents and brokers dealing with them have 
likewise generally conducted themselves in 
the best traditions of the insurance business 
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in observing in both letter and spirit the 
laws of the several states. However, such 
has not been true in every case. With the 
rapid growth of these union-management 
trust funds, public interest points to the 
desirability of expressing, in the form of a 
Code of Ethical Practices, a statement of 
accepted good practices in the insuring of 
the benefits of trusteed union-management 
weltare and pension funds 

In adopting any such Code, it should be 
einphasized that only a part of the abuses 
which have occurred in the field of union- 
Imanagement Welfare and pension funds has 
related to insurance associated with those 
tunds. Accordingly, in adopting this Code 
the National Association of Insurance Com- 
ners stresses its belief that parallel 


actiol should be taken to correct abuses 


other than those relating to insurance Be 
ause in general our responsibility relates 
only to insurance, this Code is confined to 


excep 
tions, come about through the activities of 
persons Whose primary business interests 
utside the insurance business, and who 


have wrongetully twisted the traditional in- 


surance mechanisms to their own purposes 
The basic purpose of this Code is to prevent 
a recurrence of these insurance abuses, fortu 


means which do 


nately infrequent, throu 
not impair the normal operations of the 


nce business as developed over many 


The tollowing Code ot Ethical Practices, 
d by the National Association of In 


-e Commissioners, is intended to serve 
as a declaration of applicable principles in 
the proper conduct of insuring welfare and 
pension funds, and will serve to complement 
such existing state insurance laws as require 
that insurance benefits be reasonable in re 
lation to the premiums charged, and which 
prohibit unfair discrimination, rebates, mis- 
representation, misleading or deceptive acts, 
er untair trade practices or unfait 
methods of competition, as being prejudicial 
to the interests of beneficiaries of insured 


weltare and pension funds, 


Section 1—Payment of Benefits 


It is the responsibility of the insurer to 
pay benefits under its policies promptly, 
fairly and without discrimination, in accord- 
ance with policy terms. Insurers should make 
periodic audits of benefit payments made 
thei 


Rank and File 


behalf by fund administrators o1 


others. The results of such audits 
be available to the trustees of the fi 


Section 2—Commissions, Fees 
and Other Allowances 


It is recognized that the growth o 


ance has be en due in large me; 


msurance agency system, and tl 


agents and brokers ought to be 


tary 
dl 


pensated for their services. However, 


sive commissions, fees and othe 


tend to reduce the level of bene 


to beneficiaries of welfare and pet 


Consequently, it 1s in the bes 


the public and of the beneficiari 


al 


tunds that commissions, fees an: 


lowances be reasonable a 


ever nature, and by whatever 


pose of this ( shall include 
ees, service ees any tiie ivi 
similar characte pay ible by 

an msurance ivent ry ke 

other person, firm, o1 porati 

‘Insurer’ for the purpose of t 
shall include any msurance ¢ il 
proht hospital and/or medical] at 
indemnity or service corporati 
other organization licensed by al 
provide insurance benefits 

“Welfare fund” f the purpose 
Code shall mean any program 
lite insurance, accidental death « 
berment, cash disability, hospital 
medical or dental benefits to the 1 
(and/or their dependents) of a « 
bargaining unit under a policy « 
issued to the trustees of a union o1 
management welfare fund, or to a 
pt licvholder as a direct result ta ¢ 
bargaining agreement. 

“Pension fund” for the purpose 
Code shall mean any corresponding 
providing pension benefits to su 

B. Commission Scales 

(1) One of the fundamental char 
of group insurance policies is the ¢ 
ot operation inherent in providi 
and pension benefits to large nun 


persons under a master contrac 
mental commission scale, wide 
and used in the group busine 


sure 
cle 
al 
State 
Sure 
en 
1) 
a 1 
ers 
ter 
ce 


exces 


Wal 


ind 
sure to the 
insurance 
corn 
nterests 
es of su 
and other al 
excessive 
\. Definitions: 
“Commissions” for the purpos« 
Code shall include all compensation of what 
name, pavabl 
that area, by an insurer to an insurance agent « - 
Furthermore, it must be realized that the broker, compensated primarily on a 1 
cases of abuse which have occurred in the mission basis 
ees a i nce ror the J] 
nt ota 
de 
la 
vears 
a 1s 
ii, 
es 
n 
is 
Ve 
Is 
cs 
ss from its 
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inception, recognizes this characteristic ot 
economy because of size by providing for 
decreases in the rates of commission as the 
size of the premium increases. Renewal 
commission rates, which are considerably 
lower than first-year rates, also decrease 


with increase in premium volume. 

The table following illustrates on the basis 
of the effective rates for the indicated pre- 
mium volume a generally accepted range of 
commission rates, first-year and renewal 
averaged over a ten-year commussion-paying 
period, to brokers, 
derived from schedules currently in use on 


insurance agents 
group life and group accident and sickness 
policies, which are considered to be reason- 
able and not excessive. 

Average of First-Year & Renewal 
Commissions Over the Ten Years* 


Annual 
Premium Effective Rates 
Volume for Indicated Premium Volume 
From To 
$ 20,000 3.2% 4.1% 
30,000 3.0 3.7 
50,000 2.6 32 
100,000 1.7 23 
150,000 1.3 2.0 
250,000 8 1.8 
500,000 
1,000,000 & 
2,500,000 5 
5,000,000 a 4 


* On an annual premium volume of less than 
$20,000, the range of effective commission rates 
would be somewhat higher than the largest 
indicated above and, on an annual premium 
volume of more than $5,000,000, the range of 
effective commission rates should be somewhat 
less than the lowest indicated above 

NOTE: The particular commission scale paid 
shouid not be taken as the sole indication of 
the ultimate net cost of insurance to the buyer 
since such cost is affected by many factors, only 
one of which is the insurer's acquisition ex- 
pense. Acquisition expense itself includes fac- 
tors in addition to the commission scales set 
forth above. 


(2) Any commission rate schedule used 
by an insurer for welfare funds is considered 
unreasonable and excessive if (a) it provides 
for the payment of commission in excess of 
the range shown in the preceding table, or 
more than would have been paid under the 
insurer's commission schedule applicable to 
a similar group policy of like premium vol- 
ume issued to an employer whichever is less, 
or if (b) the schedule is not uniformly used 
as the maximum for all welfare funds. An 
insurer may provide in such commission 
schedule that a portion of its total commis- 
sions, in accordance with a predetermined 
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for the 
considered as the basic selling commissions, 


scale established purpose, is to be 
with the balance available for compensation 
for other services of the insurance agent or 
broker, such as assistance in designing, in- 
the welfare and pension 


schedule 


stalling or servicing 
program. Any commission 
used by an insurer for group annuities issued 
in connection with pension funds should be 
appreciably lower than the commission rate 


rate 


schedule used by that insurer for welfare 
funds. 

(3) Where two or more forms of grouy 
insurance are issued, concurrently or within 


six months from the issuance of any one 
of such forms of coverage, by an insurer to 
a welfare fund, the premiums for all the 
insurance coverages, Whether under one or 
more policies, should be combined in deter- 
mining the total commissions payable; and 
where two or more welfare funds are com 
bined through a master or administrative 
trust or otherwise, they should be similarls 
considered as one fund for commission 
purposes. 

(4) Any increase in premium resulting at 
any time from normal additions to the 
group of insured persons (e.g., 
tions resulting from the insuring of 
employees of participating employers, from 
a reduction in the eligibility requirements of 
the plan, from the inclusion of employees ot 
a new participating employer in the plan 
unless under the collective bargaining agree- 
ment participation in the plan is optional 
with the employer, from salary increases, 
etc.) should be treated for commission pur- 
poses as part of the existing premium and 


from addi- 


new 


not as a separate new premium. 

(5) Where an existing policy is extended 
to insure a new classification of employees 
(e.g., where the plan is expanded beyond its 
original include 
additional union local, or employees of the 
employer members of an additional trad« 
association, or additional classes of members 
within locals already participating, or addi- 
emplovers 


scope to members of an 


tional classes of employees of 
already participating), or where the existing 
policy is revised to increase the schedule ot 
insurance on those already insured, or wher« 
a new form of insurance is added, commis- 
sions payable with respect to the resulting 
additional premium should be not more than 
the amount determined by applying the in- 
surer’s commission scale to the additional 
premium as if there had been no previous 
insurance; provided that if such extension 
of policy takes place within 6 months after 
the original effective date of the policy or ot 
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previous extension tor which the 


(b) Maintaining employee rec 
additional premium was treated separately, (c) Billing premiums. 
r this rule, the additional premium for 
current extension sl] 


(d) Processing claims 
hould not be treated 


‘ommission purposes but In no event should any paym« 
previou services (a) exceed the amount th: 
previous 
nave been credited 
premium 


t 
the insurer's dividend, experience-rating, 


o the policvholder 

(6) In lieu of its normal decremental com rate formula for the 
niission iedule, providing for higher first-year 


uSSIONS, 


same services, or (b) be 
missions and lower renewal comm ‘rr corp nv 
rporati 


OMMISSIOI 


use averaged decremental 


applicable to the 


olicy year and nine renewal policy years, if 
rates are the approximate mathem 

ivalent of its normal schedule 

plied to a uniform amount of premium over 

i ten-vear period 


circumstances should 


ns be contingent on 


some circumstances _ the 


Insurance trom one insurer 
tage to a welfare or 
duplicate acquisiti 
Insure! 
olicvholder iy 


and subsequent polic 


transfer be pavab 

averages the rate 
is payable 

paying period should 


which would be payable by the 


no prior insurance 


he business 

a licensed ace 
time the sale was 1 
ild commissions be 


trustee, 


Wances 


t make 


Rank and File 


’ 

] for suc] 

separately tor ic] 

would 
in 

any 

ch does not 

n 
sata maintain an organization equipped to furnis] 4 

such services, or which does mm in ta 

furnish such services 

(2) An insurer should not make any pay- ; 

ment of tees or allowances of whateve1 

nature, and by whatever name, to a poli : 
holder, whether tor doing work sometimes 
(7) ler the 
Un ler n pertormed by insurer or otherwise, ex 

scale of commissi0 th 

I the cept as part of a retund or dividend unde 

aim rate under the g Pp j ' the operation ot the nsurer’s regular div 

(8) While or experience-rating formula 
transtet 2 1 1 } 

(3) W here otMer aqnill istrative W TR 1 
mav be ; 
Sige volving normal poli Ider tunctions is 
tund, itt +} hie cl 
paid for by ne msurer, al lentinable arate 
\ccordit in addition to the premium. npronerly lahelled 
the new | 
tor the reasonable value of tl services 
id pertormed should be made to the fund for 
the first vears shoul 
a ’ sets such work. If the insurer engages a third 
e only na party to perform such work, it should 
W Ss over the } ‘ 
tain control and responsibility for its proper 
eee : pertormance, and the amount of the fee o1 
total c such com- hall 
allowance paid therefor shall be reasonabl 
1 SSIOT not more A 
_— more in relation to the services rendered an 
than those cshould be consistent with the charge mad 
new insurer were there =. py the insurer to the fund 
9) Commissions should not be paid to ry. Bilt 
any person, irm, of rat 1 who or 

Whenever ther ma be particular 
Whicl Is not acti ot } 

“ cumstances under which an insurer believes 
selling insurance nt 
elling ance l that payments of commissions, fees or othet 

r broker at th allowances on a group polic\ 
tiated. Nor sho id, those conforming 
lirectly or indirectly, to any mz! con- = able and should be paid. it should prompt 
tributing emplover, or labor union, or to an turnish a complete explanation of the reasons 
theer or employee of any such trustee, em- therefor to the insurance supervisor 
plover or labor union of the state in which t group insuranc 

] policy is delivers l, ind such explanat nm aise 

( Fees and Other ‘ 

should be available n re st to the ins 
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F. General Agents and Other Repre- 


sentatives 

The common practice among insurers of 
paying salaries, providing other benefits, and 
making payments in the nature of an over- 
riding commission to agents and 
full-time home office representatives of the 
insurer who regularly design, install or serv- 
ice the welfare and pension plan, or who 
regularly assist insurance agents and brokers 
in selling, is a recognized and proper method 
service ex- 


general 


of meeting overhead sales and 
pense of the insurer and, therefore, is not 
intended to be affected by the preceding 
subsections B and E; provided, however, 
that any such overriding commissions should 
be determined on scales not higher than 
those applicable to group policies issued to 
employers, and provided further that the 
payment of any overriding commission is 
not used as a device for evading the intent 
of this Code. 


Section 3—Relationship Between 
the Trustees and the Insurer 


An insurer should undertake to avoid any 
action which constitutes a condonation of 
conduct on the part of a trustee or any other 
person occupying a fiduciary position with 
respect to a welfare or pension fund which 
would constitute an evident breach of trust, 
or an evident failure to discharge faithfully 
the obligations which his fiduciary position 
imposes upon him. 


Section 4—Improper Inducements 


In the acquisition of new business and in 
efforts to keep such business in force, in- 
surers, insurance agents and brokers, and 
their representatives should adhere to those 
practices in their dealings with the 
connected with or exercising responsibility 
affairs of any welfare or pension 
fund trustees, unions, employers or 
employees, or representatives of any of 
them) as will avoid undue or improper in- 
ducement, and should refrain from offering 
or making any inducements in the form of 
gifts, loans, or payments, directly or indi- 
rectly, and all lavish entertainment. 


persons 


for the 


Section 5—Cost Presentations 


It is in the best interests of the bene- 
ficiaries of welfare and pension plans and 
participating 
union locals, as well as in the best interests 


contributing employers and 
of the insurance business, that incomplete 
or misleading comparisons and projections 


of costs should not be made. Undue em- 
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phasis on low cost may prejudice the proper 
consideration of features which can 
be more lasting and meaningful, such as the 
insurer 


those 


responsibility and stability of the 
and its ability to provide services affecting 
the successful operation of the plan. In fact, 
relative costs tend to vary from year to year. 
Projections which presume to predict costs 
over a long period of years may have no real 
significance, and may create mis- 
leading impressions as to guarantees. 


instead 


Since the cost of a proposed plan is 
affected by dividends or experience-rating 
credits as well as by the initial gross pre- 
mium rate, an estimated net-cost presenta- 
tion is often made. Such presentations should 
be clearly stated, and unless based upon a 
rating formula contractually guaranteed by 
the insurer, should set forth the limitations 
inherent therein and the assumptions upon 
which the presentation is based. 


Section 6—Equal Treatment 
of Policyholders 


An insurer should not unfairly discriminate 
between group insurance or group annuity 
policyholders, in the establishment of pre- 
mium rates or in the payment or crediting 
of dividend or experience rating refunds. 


Section 7—Benefit Description 


Employee booklets or other literature in 
tended to be explanatory of an 
welfare or pension plan should fairly and 
clearly describe the benefits and principal 
provisions and limitations of the plan. 


insured 


Section 8—Accounting 


An insurer insuring a welfare or pension 
fund should at the end of each policy year 
furnish an accounting statement to the 
policyholder. Such statement should include 
at least the following items, shown separately : 

1. Premiums received. 

Benefit payments. 

3. Commissions, fees and other allowances 
paid. 

4. Dividends, experience-rating refunds, 
or contractual returns of premium paid t 
the plan. 

5. Resulting balance. 

Insurers should encourage the trustees of 
each welfare or pension fund also to render 
a summary report of the operations of the 
fund, not less frequently than annually, to 
persons having a bona fide interest in the 
plan, and should to the fullest extent practi- 
cable cooperate with the trustees in the 
preparation of such a report. 
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